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EXECUTIVE
SUMMARY

This report is one of the research outputs of the EU-fund-
ed project Ending Impunity for Grand Corruption in the
Western Balkans and Turkey, which aims to reduce cor-
ruption and state capture in Albania, Bosnia and Herze-
govina, Kosovo*1, Montenegro, North Macedonia, Serbia
and Turkey. The project seeks to improve governance,
transparency and the accountability of the judiciary
and democratic law-making. To this end, we look at how
state capture is achieved and sustained, highlighting
shortcomings in the criminal justice system when han-
dling grand corruption cases, and exposing tailor-made
laws created to protect the private interests of a few.

State capture is a key obstacle to the effectiveness of
anti-corruption and rule-of-law reforms in the Western
Balkans and Turkey. State capture is understood as ef-
forts undertaken by private or public actors with private
interests in order to redirect public policy decisions away
from the public interest using corrupt means and cluster-
ing around certain state bodies and functions, ultimately
to obtain financial gain for themselves. The impunity for
corruption and the creation of laws to further the private
interests of particular groups or individuals against the
public interest are considered key ways to explain the ex-
istence and sustainability of state capture.

Transparency International defines grand corruption as
offences set out in the United Nations Convention against
Corruption (UNCAC) Articles 15-25 when committed as
part of a scheme involving a high-level public official so
that the crime results in a major misuse of public financ-
es or property or severely restricting the exercise of the
most basic human rights of a substantial part of the pop-
ulation or a vulnerable group.

Tailo-made laws are defined as legal acts enacted with

*"This designation is without prejudice to positions on status and is in line with
UNSC 1244 and the ICJ Opinion on the Kosovo* declaration of independence.”

the purpose of serving only the interests of
anatural person, alegal person or a narrow
group/network of connected persons and
not the interest of other actors in a sector,
other groups of society or the public inter-
est. Although it may appear to be of gen-
eral application, a tailor-made law in fact
applies to a particular matter. As corrupt
interests are legitimized through such reg-
ulations, legal entities and citizens who are
harmed by the provisions do not have the
opportunity to obtain protection in court.

Our analysis in this report draws on sev-
eral sources of information: these are
primarily data related to corruption cases
and tailor-made laws. We also used pre-
vious assessments of corruption, state
capture and the rule of law in the region
by Transparency International’'s National
Integrity System, the European Commis-
sion, the Group of States against Corrup-
tion (GRECO) and UNCAC; official docu-
ments; media articles; and the specialised
literature.

KEY FINDINGS

The judiciary

Serbian legislation does not explicitly rec-
ognise the concept of “grand corruption”
as defined by Transparency International.
The term "high-level corruption” is used,
but informally. Most frequently, as shown
in the EU Commission’s country reports,?
high-level corruption is considered in the
context of corruption cases under the
jurisdiction of the Prosecutor’s Office for
Organised Crime (POC). Although the two
concepts partly overlap, the differences
are significant. One is that grand corrup-
tion cases involving public officials who
are elected directly by the people, such as
the president of the Republic of Serbia or
members of parliament, are not the com-
petence of this office. Another difference
is that the POC and the special depart-
ments of the Higher Public Prosecutor’s

Offices for the Suppression of Corruption
do not have a mandate to deal with all
criminal offences with elements of cor-
ruption, such as the illegal financing of
political parties.

There are several reasons why law en-
forcement agencies and the judiciary in
Serbia cannot achieve better results for
the suppression of corruption. Some are
related to weaknesses in legal and insti-
tutional arrangements. However, the main
reason appears to be the failure of key
stakeholders in the police and the pros-
ecutor's office to investigate “politically
sensitive” cases of corruption without
having a clear sign that the most influen-
tial politicians will support this action. In
some cases, key stakeholders have iden-
tifled normative or institutional problems
in the fight against corruption that are
known to decision-makers in government
and parliament, but nothing is done to re-
solve them. Finally, in dealing with corrup-
tion, the Serbian judiciary faces problems
that are common worldwide, such as the
low number of reported cases, the lack of
evidence and the absence of witnesses.

The constitution does not provide suffi-
cient guarantees for the independence of
judges and prosecutors from politicians.
Such guarantees would be stronger and
in line with international standards if pro-
fessional judges and prosecutors who are
elected by their peers in a free, transpar-
ent election process should make up the
majority of the High Judicial Council and
State Prosecutorial Council. On the other
hand, the current provisions of the Consti-
tution of Serbia do not provide such guar-
antees, and the current proposal of consti-
tutional amendments envisage solutions
that would significantly preserve the influ-
ence of politicians through members of
these bodies elected by the National As-
sembly. The implementation of anti-cor-
ruption and EU integration action plans is
significantly delayed.

The system of judges’ and public prose-
cutors’ liability for failure to achieve pro-

2 Serbia 2020 Report, Brussels, 6 October 2020, page 26, https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/ser-

bia_report_2020.pdf
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fessional and ethical standards is not
sufficiently transparent. This prevents
members of the public from helping the
independent judiciary to resolve problems
and provide incentives for those perform-
ing with full respect for professional and
ethical standards.

Public prosecutors are not obliged to in-
vestigate all documented allegations of
serious corruption, for example, those
made in the media or in the public domain
(by politicians, non-governmental organ-
isations and business entities, among
others). Since competent bodies are not
addressing such issues, the perception of
corruption remains widespread, and citi-
zens may suspect that the passiveness of
prosecution is related to political and oth-
er influences.

Various other public authorities collect
information that may indicate corruption,
but do not have powers to investigate
further. They may inform the public pros-
ecution about such cases, but have no
clearly defined legal duty to do so. The
Public Prosecutor’s Office does not have
a mechanism that would provide regular
verification of data on possible corruption
on the basis of reports from other state
bodies, nor the duty to check whether
such abuses occurred in other situations
where the actors acted similarly..

When the public prosecution service has
considered a criminal charge and estab-
lished that there is no element of corrup-
tion or other criminal offence, it informs
the person who submitted the charge.
However, in most instances, the public
prosecutor does not explain the decision
that there are no elements for criminal
prosecution, which makes it harder to as-
sess whether all relevant documents have
been collected and considered. This lack
of information is particularly problematic
when the reported case is already well
known to citizens and refers to potential
grand corruption.

The Prosecutor's Office for Organised
Crime and the four departments of the
higher public prosecutor’'s offices for
combatting corruption are still not fully

WWW.TRANSPARENTNOST.ORG.RS

equipped according to current plans.

The rules governing the collection and
publishing of statistical information on
corruption cases are not yet such as to
provide all relevant information for moni-
toring and adequate public scrutiny. Cas-
es of corruption indicated in police sta-
tistics of arrests cannot always be linked
to the outcome of these cases before the
prosecution and courts. In particular, the
public lacks information about corruption
cases that ended with plea bargaining
with a defendant.

Public prosecutors do not inform the pub-
lic about on-going corruption cases and
criminal investigations. However, some
cases are announced and discussed in
public by politicians (including the pres-
ident, prime minister and minister of po-
lice). This problem of “information leaks”
about on-going investigations has been
identified but is not adequately addressed.

Law-making

The law-making process in Serbia is not
sufficiently transparent and the effects
of legislation (and potential benefits of
tailor-made laws) are not monitored sys-
tematically. This provides fertile ground
for tailor-made legislation that supports
corrupting interests. The decision-mak-
ing process is highly centralised at the
top of the ruling political party/parties.
The public has no access to information
about influences on government policies
that occur through these channels. The
government transforms parties’ (or party
leaders’) decisions into legislative propos-
als, while parliament acts as a service for
executives rather than an institution that
thoroughly oversees their proposals and
actions.

The Constitution of Serbia also contains
the possibility of “bypassing” national leg-
islation through state-to-state agreements
which is often associated with credit ar-
rangements. This loophole is used to ex-
clude competition in public procurements
and public-private partnerships. Parlia-
ment ratifles framework state-to-state

agreements and does not always have full
information about how they will be used to
conclude subsequent contracts for spe-
cific projects. The government'’s justifica-
tion for state-to-state arrangements does
not contain all the information needed to
identify potential gaps and damaging pro-
visions. While some information about
benefits is presented, there are no eco-
nomic analyses of alternative solutions
for the same problem.

The constitution and laws do not guaran-
tee that all the government's economic
contracts will be published or that publish-
ing is a condition of their validity. In prac-
tice, many contracts are not published,
particularly when they are based on a
state-to-state agreement.

The constitution has general provisions
on internal harmonisation of the legal sys-
tem. However, there are no explicit bans
preventing the adoption of “laws for one
project” that undermine systemic laws in
a respective area. Such laws are in prac-
tice tailored to the specific interests of
pre-agreed contracting parties.

Public debates are mandatory in the
preparation of most new laws and to
make significant changes to existing
ones. Public discussion could help to
identify tailor-made provisions in early
stages of the process. However, the rules
on public debates are also violated, so in
some cases they are not conducted in ac-
cordance with the rules. Failure to organ-
ise a public debate following the rules is
not grounds to challenge the constitution-
ality of the adopted law. Private interests
could be transposed in the tailor-made
provisions of bylaws with similar effect as
in the laws themselves. Mechanisms for
protecting public interest are even weaker
in the adoption of the bylaws.

Serbia has lobbying legislation to regulate

influence on the decision-making process
by directly interested persons or interme-
diaries (professional lobbyists). However,
the law does not ensure full transparency
of relevant information. The government,
ministries, MPs, other public officials and
public servants, special advisers to minis-
ters and individual members of working
groups that write a law have a duty to re-
cord information on those who approach
them formally about the content of leg-
islation. However, they are not obliged to
publish this information. An even greater
problem is that informal contacting on the
same issues is neither explicitly forbidden
nor regulated. An even bigger problem
is that there is no duty to keep records of
informal contacts and addresses to deci-
sion-makers on the same issues. Namely,
lobbying that is not performed according
to pre-established rules is not explicitly
prohibited, nor is the conduct of officials
regulated when it does occur.

The Law on Prevention of Corruption has
a mechanism for the independent, com-
petent Agency for Prevention of Corrup-
tion (until 1T September 2020, the agency’s
name was Anti-Corruption Agency) to
assess potential corruption risks in draft
legislation. However, a duty to consult this
agency only exists for some laws (those
related to areas explicitly mentioned in
the Action Plan for Chapter 23). There is
no such duty when it comes to bylaws
and later stages of the legislative process
such as government proposals and parlia-
mentary amendments, where new risks
could occur.

Considering all these problems, this report
provides recommendations to change
the constitution, relevant laws and the
conduct of law enforcement authorities
(the police, prosecutors and courts), par-
liament, government, ministries and the
Agency for Prevention of Corruption.

GRAND CORRUPTION AND TAILOR-MADE LAWS IN SERBIA
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INTRODUCTION

This report aims to shed light on some of the most harm-
ful issues for the rule of law in Serbia that are of great
importance from the perspective of the country’s EUinte-
gration. The Republic of Serhia is established as a parlia-
mentary democracy, with the division of power into three
branches, and the right of citizens to be informed about
the work of public authorities. In practice, the system of
checks and balances between the three branches of gov-
ernment as well as mechanisms to ensure accountabili-
ty do not function as envisaged by the constitution, and
citizens' right to information is frequently denied without
appropriate legal grounds.

The decision-making process is highly centralised and
deinstitutionalised. Influences on public authorities’ de-
cisions that are streamlined through political parties that
is, the ruling party’s (or parties’) leaders, are neither trans-
parent nor accounted for. Similarly, other channels of in-
fluence are usually not visible either. However, the trails
of influence might be identified in some instances — who
influenced decision-makers, or rather, in whose favour
the influence was exerted — based on outcome, in other
words, information on who ultimately benefited from the
government’'s and parliament’'s decisions. It is therefore
not surprising that elements of state capture in Serbia are
more frequently recognised in situations where political
parties and leaders abuse institutions for their own ben-
efit than when they capture institutions on behalf of influ-
ential business people, as identified in previous Tl Serbia
research in this field.®

The report addresses two aspects of state capture that are
relevant in Serbia today and for its European perspective.
The first is the most serious form of corruption in which
rules are not just violated, but also tailored in a way that
legalises the interests of the corruptor, so that state insti-
tutions are effectively captured. The tailoring of laws in
Serbia is increasingly present in its most apparent form:

Tl Serbia, “Elements of state capture in Serbia: Case studies 2017-2018", www.tran-
sparentnost.org.rs/images/dokumenti_uz_vesti/Elements_of_State_Capture_in_Ser-
bia_executive_summary_eng.pdf

Open Society European Policy Institute, “When the law doesn't rule”, October 2018,
www.opensocietyfoundations.org/publications/when-law-doesn-t-rule-state-captu-
re-judiciary-prosecution-police-serbia

the adoption of laws that apply to one sit-
uation only, to avoid anti-corruption rules
set in general legislation. The possibility
of passing such laws is partly due to in-
sufficiently elaborated rules governing the
legislative procedure, partly due to viola-
tions of the rules on democratic consulta-
tions in practice. In particular, the absence
of substantive public and parliamentary
debates on many essential laws and the
increasing lack of parliamentary scrutiny
of government actions have adverse ef-
fects. These effects are expected to be
amplified by the composition of the new
convocation of parliament, where the gov-
ernment is supported by 243 out of 250
members.* Some mechanisms in the re-
cently adopted Law on Prevention of Cor-
ruption and the Law on Lobbying might
improve the situation to a certain extent.

The other aspect of state capture that we
have addressed in this report is the impu-
nity of corruption, in particular high-level
corruption, which enables various forms

of state capture to escape the attention of
competent authorities. Furthermore, cap-
turing of the judicial and law enforcement
institutions themselves may lead to im-
punity. Corruption must be dealt with by
independent judicial authorities, impartial-
ly and in a timely manner, so that society
has reasonable assurance that corrupted
people will be punished. According to EU
observers, national strategic acts and
citizens’ opinion, high-level corruption is
not effectively suppressed. The topic is
increasingly relevant in the context of up-
coming (and seriously delayed) constitu-
tional reform that should ensure greater
independence of courts and prosecution
offices from political influences.

Similarly,atrack record of curbing high-lev-
el corruption appears to be a key criterion
for assessing progress in this area of EU
integration. Following the unsuccessful
implementation of the National Anti-Cor-
ruption Strategy (2013-2018) and the Ac-
tion Plan for Chapter 23 of European Inte-

www.danas.rs/politika/nova-vlada-polozila-zakletvu-pred-poslanicima-skupstine-srbije/
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gration (2016-2018), a revised Action Plan
for Chapter 23 was adopted in July 2020,
as a key public policy document in fight
against corruption.

In numerous cases, high-level corruption
is suspected, as it has been reported by
investigative media and whistleblowers
or indicated in other institutions’ reports,
but has not been addressed by competent
public prosecutors. While the police, pros-
ecutors and courts that are responsible for
corruption charges have achieved some
results, primarily through a higher number
of cases resolved through plea bargain-
ing, the overall effects of the 2016 reform
(implemented since 1 March 2018) are
not yet clear. The report identifles some
weaknesses that must be addressed in
order to fight corruption, especially grand
corruption, more effectively.

This report is one of the research outputs
of the EU-funded project Ending Impunity
for Grand Corruption in the Western Bal-
kans and Turkey, which aims to reduce
corruption and state capture in Albania,
Bosnia and Herzegovina, Kosovo*, Monte-
negro, North Macedonia, Serbia and Tur-
key that is being implemented from No-
vember 2018 to March 2021. The project
seeks to improve governance, transparen-
cy and accountability of the judiciary and
democratic law-making.

The objectives of this report are:

+ To assess the ability of the criminal
justice system to investigate, prose-
cute and sanction high-level corruption
cases in accordance with the law. The
assessment is based on international
standards as reflected in Transparency
International’s National Integrity Sys-
tem, GRECO and UNCAC reviews.

- To identify tailor-made laws and
signs of captured policy-making and
law-making.

This report addresses the specific ques-
tion of how state capture is achieved and
maintained. The analysis identifies the key
problems in sanctioning high-level corrup-

tion cases and in legal decision-making
process that enable tailor-made laws to
be enacted.

Background of the study

This report is one of the research outputs
of the EU-funded project Ending Impunity
for Grand Corruption in the Western Bal-
kans and Turkey, which aims to reduce
corruption and state capture in Albania,
Bosnia and Herzegovina, Kosovo*, Mon-
tenegro, North Macedonia, Serbia and
Turkey. The project seeks to improve gov-
ernance, transparency and the account-
ability of the judiciary and democratic
law-making. To this end, we look at how
state capture is achieved and sustained by
highlighting shortcomings in the criminal
justice system when handling grand cor-
ruption cases, and exposing tailor-made
laws created to protect the private inter-
ests of a few.

Our research is combined with evi-
dence-based advocacy campaigns to
push for change in each country, which
was based on documents in each coun-
try. In addition to a regional report, the
project’s research outputs include seven
national reports and two databases. First
database contains descriptions of corrup-
tion cases® in the countries of the region,
as well as cases containing elements of
state capture. These cases illustrate the
inability of each country’s judicial systems
to deal with political corruption or weak-
nesses they show in such cases. The sec-
ond database contains examples of tai-
lor-made laws and other regulations®, that
is, laws that serve to gain and hold onto
privileged benefits and in doing so make
state capture legal. These two databases
are not exhaustive. They not contain data
on all cases of a certain type, that is, there
are other cases of grand corruption and
regulations that were adopted to satisfy
private interests in addition to those al-
ready mentioned. A qualitative approach
was used to develop the databases, so

Shttps://www.transparency.org/en/projects/grand-corruption-western-balkans-and-turkey

¢ Ibid
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cases of corruption and laws are present-
ed to enable an easier understanding how
weaknesses in the judicial system occur
and how the impact on the adoption of
laws is achieved.

This project builds on Transparency Inter-
national's previous work in the Western
Balkans and Turkey. In 2014 and 2015,
Transparency International conducted in-
depth research into anti-corruption efforts’
in Albania, Bosnia and Herzegovina, Koso-
vo*, North Macedonia, Montenegro, Serbia
and Turkey, and found that state capture
was a consistent problem across all of the
countries. Subsequent research on cas-
es of state capture in specific sectors® of
each country allowed us to understand
better where capture takes place and what
its characteristics are. Now, by analysing
how judicial systems deal with grand cor-
ruption cases and how undue influence in
law-making results in tailor-made laws, we
can answer the question of what makes
that state capture possible.

After the research, we have continued to
work on implementing the recommenda-
tions for reforms in order to effectively
fight corruption and strengthen the rule of
law throughout the region.

During the project, we have continued to
monitor and advocate for implementa-
tion of the recommendations given in the
2015 National Integrity System Assess-

ment® and subsequent research project.’
Tl Serbia has regularly updated key rec-
ommendations for combating corruption,
delivered to the relevant EU authorities
(for example, inputs for preparation of the
EU’s annual progress reports). It has also
publicly promoted key findings from the
EU’s annual progress reports and bi-annu-
al non-papers, and Tl Serbia's comments
on the fight against corruption.

In June 2020, after the 2020 parliamen-
tary and local elections, TI Serbia drafted
a proposal entitled “Priorities in the fight
against corruption in Serbia 2020-2024
and main tasks for 2020/2021"" for the
new government and parliament. The pro-
posal was submitted to all parliamentary
groups.

Tl Serbia has used all available opportu-
nities to influence the content of policies
and laws that are relevant to solving the
problems addressed in this report. It has
drawn up proposals and initiatives to im-
prove the following key documents: the
Action Plan for Chapter 23 within the re-
view process'?, the Law on Lobbying's, the
Law on Prevention of Corruption,” laws
on election conditions'®, the Law on In-
vestigation of Property Origin and Special
Tax'®, draft constitutional amendments
related to the judiciary’” and the Law on
Public Procurement.’®

In addition, we have used concrete exam-

https://images.transparencycdn.org/images/NISWBT_EN.pdf

8 https://transparentnost.org.rs/images/dokumenti_uz_vesti/Elements-of-State-Capture-in-Serbia-eng-A5.pdf
¢ Strengthening National Integrity Systems in the Western Balkans and Turkey, and tracking developments of anti-corruption
efforts, project funded by the European Commission, May 2014 to November 2017 and December 2017 to August 2018
O https://transparentnost.org.rs/images/dokumenti_uz_vesti/Elements-of-State-Capture-in-Serbia-eng-A5.pdf
https://transparentnost.org.rs/images/dokumenti_uz_vesti/Prioriteti_u_borbi_protiv_korupcije_u_Srbiji.pdf
2 https://transparentnost.org.rs/images/dokumenti_uz_vesti/Komentari_na_Prvi_nacrt_revidiranog_Akcionog_plana_za_Poglav-

lie_23_-_februar_2019.pdf

° https://transparentnost.org.rs/images/dokumenti_uz_vesti/Amandmani-na-Predlog-zakona-o-lobiranju---Transparentnost-Sr-

bija-oktobar-2018.pdf

4 https://transparentnost.org.rs/images/dokumenti_uz_vesti/dopis_narodnoj_skupstini_povodom_predloga_zakona_o_spreca-

vanju_korupcije.pdf

https://transparentnost.org.rs/images/stories/inicijativeianalize/poredjenje%20predlog%20zakona%20i%20nacrt%20iz%20

februara%202019%20sa%20TS%20komentarima.pdf

https://transparentnost.org.rs/images/dokumenti_uz_vesti/Op%C5%A1ti_komentari_i_sugestije_u_odnosu_na_Nacrt_zako-
na_o_spre%C4%8Davanju_korupcije_kao_celinu_obrazac.docx.pdf
https://transparentnost.org.rs/images/stories/inicijativeianalize/Komentari%20i%20sugestije%20na%20Nacrt%20zakona%20

0%20sprecabanju%20korupcije%20iz%20februara%202019.pdf

https://transparentnost.org.rs/images/stories/inicijativeianalize/Amandmani%20TS%20na%20nacrt%20zakona%200%20spre-
cavanju%20korupcije%20februar%202019%20drugo%20poglavlje%20zakona.pdf
https://transparentnost.org.rs/images/dokumenti_uz_vesti/%D0%9A%D0%BEmentari_TS_-_Nacrt_zakona_o_sprecavanju_ko-

rupcije_llI_deo.pdf

® https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_dopis_za_poslanike_i_predlog_amandmana_-_%C4%8Detiri_an-

tikorupcijska_i_izborna_zakona.pdf

S https://transparentnost.org.rs/images/dokumenti_uz_vesti/Nacrt_Zakona_o_utvrdjivanju_porekla_imovine_i_posebnom_pore-

zu_-_komentari_TS.pdf

7 https://transparentnost.org.rs/images/dokumenti_uz_vesti/lzmene_Ustava_komentari_TS_mart_2018.pdf
®https://transparentnost.org.rs/images/dokumenti_uz_vesti/Komentari_i_predlozi_za_dopunu_predloga_ZoJN.pdf
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ples to illustrate harmful practices in the
preparation of laws (the absence of public
debates and the adoption of lex special-
is) and the failures of the prosecution and
other bodies to investigate cases of possi-
ble corruption.

Methodology and definitions

State capture is a key obstacle to the ef-
fectiveness of anti-corruption and rule-of-
law reforms in the Western Balkans and
Turkey. State capture is understood as ef-
forts undertaken by private sector actors,
as well as public sector actors with private
interests in order to redirect public policy
decisions away from the public interest,
which they should serve. At the same
time, they use corrupt means and strive
to get functions and gain influence in
state bodies, in order to eventually obtain
financial gain for themselves. Based on
this understanding, the impunity for cor-
ruption and the creation of laws to further
the private interests of particular groups
or individuals against the public interest
can be considered key factors enabling
the emergence and sustainability of the
phenomenon of the state capture.

Our analysis in this report draws on sev-
eral sources of information: primary data
collected on corruption cases and tai-
lor-made laws; previous assessments of
corruption, state capture and the rule of
law in the region that were formulated in
the framework of the National Integrity
System Study, the European Commis-
sion’s reports, GRECO and UNCAC; offi-
cial documents; media reports; and the
specialised literature.

Data on corruption cases were collected
using requests for free access to infor-
mation sent to the Prosecutor’s Office for
Organised Crime, the Court of Appeals
in Belgrade, special departments of the
Higher Public Prosecutor’s Office for Sup-
pression of Corruption, analyses of pub-
lished data (for example, annual reports
of the Republic Public Prosecutor’s Office,

database of the Court of Appeals in Bel-
grade and media articles) and interviews.
Data on tailor-made laws were collected
through desk research (database of reg-
ulations, the Official Gazette, parliament’s
website and media articles) as well as
through free access to information and
interviews.

Our collection of data on cases and laws
covers the last 12 years which has enabled
us to monitor any variations that can be
put in the context of changes in govern-
ment after the elections. The information
on corruption cases and tailor-made laws
in the report were collected from January
2019 to April 2020 and updated in Octo-
ber 2020. The selection of corruption cas-
es followed three criteria. The first was to
include any corruption cases that match
Transparency International’s definition of
grand corruption'. Transparency Interna-
tional defines grand corruption as offenc-
es set out in UNCAC Articles 15-25 when
committed as part of a scheme involving
a high-level public official and comprising
a significant misappropriation of public
funds or resources, or severely restrict-
ing the exercise of the most basic human
rights of a substantial part of the popu-
lation or of a vulnerable group. However,
since such a legal definition presents lim-
itations for the exploration of a complex
political phenomenon, we added two fur-
ther selection criteria: first, there should be
cases where the lack of decision-making
independence, autonomy and impartiali-
ty in the judiciary can be suspected; and
second, the case should indicate the pos-
sibility of capturing the state. Indicators
for considering a particular case, as entry
points for a captured country include:

- when a member of parliament or oth-
er official authorised to participate in
drafting of laws or acts of public policy
is involved in such capacity in criminal
activity

- when a top-level decision-maker of a
regulatory body is involved in such ca-
pacity in committing criminal offences

19 https://www.transparency.org/en/corruptionary/grand-corruption
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- when the suspected criminal offences
involve a public official who obtained
his/her position through a revolv-
ing-door situation

- when the conduct in any of the above
three categories serves the interest of a
legal person or a narrow group/network
of related parties and not the interest of
all or most other members of a sector,
social groups or the public interest

cases linked to tailor-made laws

All three criteria have in common the in-
volvement of at least one public official
who has the power to influence the draft-
ing or change of public policies and regu-
lations. In most cases, such public officials
have held roles of high responsibility in
state-level institutions such as ministries.
However, the political reality of the West-
ern Balkans and Turkey is characterised by
the power of political parties and influential
party members, so we have also included
in the sample corruption cases involving
powerful mayors or other local authorities.

Tailor-made laws are defined as legal acts
enacted with the purpose of serving only
the interests of a natural person, a legal
person or a narrow group/network of con-
nected persons and not the interest of oth-
er actors in a sector, groups of society or
the public interest. Although it may appear
to be general legal acts, the main purpose
of tailor-made law is to create the desired
effect in certain cases. Since they have the
form of a law, the consequences of such
acts cannot be disputed in court, because
corruption is already legalised. Based on
this definition, the following criteria can be
used as indicators that laws may potential-
ly be tailor-made: who is behind the enact-
ment of the law or the content of some of
its norms, what are the irregularities ob-
served in writing, the enactment or adop-
tion of the law, who benefits from the law
or who has been harmed by its application.

Based on their purpose, we observed three
types of tailor-made laws: 1) laws that lead
to the reasserting control within a sector,
industry or to the protection of certain priv-
ileges; 2) laws that lead to dismissal of un-
wanted officials or the appointment of suit-

able public officials and officials; 3) laws
that diminish the power of checks and
balances on institutional power, whether
by reducing capacity, oversight powers,
preventing perpetrators from being held
accountable for breaches of regulations,
or weakening the ability of the media and
civil society organisations to exercise ef-
fective oversight.

Far from providing a fully comprehensive
picture of the situation, this report offers
a qualitative approach. Transparency In-
ternational’s branches and partners in the
region have done everything they can to
identify grand corruption cases and tai-
lor-made laws and gather detailed infor-
mation about them. The biggest problem
in assessing potential grand corruption
cases that have reached the judiciary is
that a very small amount of information
is available online and without sending
special requests to access information.
The Ministry of the Interior publishes brief
information making data on the suspects
anonymous. Public prosecution offices
and first instance courts do not publish
indictments or even short summaries of
pending cases. Therefore, we had to try to
collect data using requests for free access
to information. Although we received most
of the requested documents (the Prosecu-
tor’s Office for Organised Crime cooperat-
ed particularly well), the data from indict-
ments and verdicts in corruption cases did
not provide answers to all our questions.
Only some of the indictments contain pre-
cisely determined data on illegally obtained
profit, which is crucial for the qualification
of certain criminal offences. It is even rar-
er to see clearly how much damage was
done to public resources by committing
corrupt crimes.  Similarly, information
about how the case was identified, that
is, whether it was done by the police, in-
spection, witness or the public prosecutor,
is usually undisclosed. The research was
hampered by a complete change in the da-
tabase of the Court of Appeals in Belgrade,
which occurred during the research phase
of this project, so a large part of the work
had to be repeated.

There is a specific problem with obtaining
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further information on high-profile cases of
suspected corruption reported by the me-
dia. In fact, the competent prosecutor’s of-
fices often responded by asking us to spec-
ify which criminal case we had requested
information about, although it was clearly
stated in our requests that we only asked
for information on whether prosecutors had
taken any action on the case described in
the media and for a document to be pro-
vided. This could indicate that the public
prosecutor’s offices did not take any action
on these cases. As most media stories are
based on insider information that is protect-
ed by journalists, it was not always possible
to collect additional data that could be use-
ful in case studies other than what the me-
dia had already published.

Data on corruption prosecutions published
by the police, prosecutors and courts are
not comparable, as they are stored using
different parameters. Information is not al-
ways reported for the same time periods,
which makes comparison difficult. When
published, data are often presented together
for corruption and economic crimes, which
creates a false impression of the general
public about the frequency of criminal pros-
ecution of corruption. The Republic Public
Prosecutor’s Office still publishes its annual
report as a scanned document, so it is not
user-friendly, while the special departments
of the Higher Public Prosecutor’s Office for
Combatting Corruption do not publish their
reports at all, even though they are prepared
for each quarter. As a rule, the first-instance
verdicts are not available except those ren-
dered on appeal.
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The main problem with identifying tai-
lor-made laws is that the interests of the
final beneficiaries cannot always be deter-
mined during the law-making process. This
is related to the fact that there is no clear ob-
ligation to state all of those who influenced
its content in the explanation of the bill.

The Law on Lobbying, which has been in
force since August 2019, has not brought
any changes in practice in this regard. In ad-
dition, there is no practice of monitoring the
effects of enactment of adopted law, i.e. to
whom it has brought the most benefits

Data on the individuals and companies that
influenced the adoption of a law are not usu-
ally available, even throughout requests for
free access to information, because such in-
formation is not collected. Before the adop-
tion of the Law on Lobbying, there was even
no obligation for public officials and insti-
tutions to track individuals and companies
who addressed them in connection with the
drafting of general acts. In the period from
August 2019 until the publication of this re-
port, there was no visible improvement in
this area.

The availability of data on the process about
the conclusion of interstate agreements,
one of the most frequent types of tai-
lor-made laws in Serbia, is even lower than
the ordinary laws. Their ratification does not
require a mandatory public debate during
the drafting phase of the law, nor is it possi-
ble to change anything in such acts through
amendments, at the stage when the agree-
ment reaches the Assembly for approval.
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FINDINGS AND
DISCUSSION

THE JUDICIARY

Grand corruption in the Serbian legal system

Serhian legislation does not explicitly recognise the con-
cept of grand corruption as defined by Transparency
International. Some elements that distinguish “grand”
from “ordinary” corruption may be recognised in the cri-
minal code, which provides for higher prison sentences
when the illicit gain or damage is above a certain thre-
shold, and in rules governing suppression of corruption
that provide a special prosecutorial unit to investigate
the corruption of some high-level public officials.

The term “high-level corruption” is used informally, al-
though it is not mentioned in the laws. This term occurs
frequently in the EU Commission’s country reports® and
in statements by Serbian officials, including the public
prosecutor.?! It is considered in the context of corruption
cases dealt with by the Prosecutor’s Office for Organised
Crime (POC). Although the concepts of grand corruption
and high-level corruption, which is colloquially used in
Serbia, partly overlap, the differences are also significant.
Some grand corruption cases from the Tl's definition
would not fall within the competences of the Prosecu-
tor's Office for Organised Crime. This may be because
the perpetrator is not covered by the list of people under
the Prosecutor’s Office for Organised Crime responsibil-
ity, for example, public officials who are elected directly
by the people (such as members of parliament and the
president of the republic).?? Another reason would be the

20 Serbia 2020 Report, Brussels, 6 October 2020, page 26, https://ec.europa.eu/

neighbourhood-enlargement/sites/near/files/serbia_report_2020.pdf

www.novosti.rs/vesti/drustvo/935769/intervju-zagorka-dolovac-potkopavaju-tu-

zilastvo-licnih-interesa

22 According to Serbian legislation, the decision on which prosecution office will inve-
stigate a case and subsequently which court will hold the trial is based on the type
of criminal offence, the public function of the perpetuator, the existence of organised
crime elements, and in some instances the value of the illicit gain, damage or bribes.

o

legislator’s failure to assign POC all cor-
ruption-related offences (for example, a
criminal offence of illegal political party
financing). Vice versa, only a few cases
dealt with by the Prosecutor’s Office for
Organised Crime would come under the
Tl definition of grand corruption. Namely,
this office deals with cases of abuse and
bribery by certain perpetrators (such as di-
rectors of state-owned companies) even if
the value of the bribes or damage is insig-
nificant or impossible to determine.

The Serbian Criminal Code provides for
the harshest prison sentences if the illicit
gain is over 1.5 million Serbian dinars (ap-
proximately €12,500), while the TI defini-
tion of grand corruption refers to signifi-
cantly higher amounts. Consequently, it
is clear that the concept of grand corrup-
tion, as Tl sees it, is not recognised in the
criminal code. Serbian legislation could
benefit from introducing this concept as it
may lead to higher prison sentences and
a longer statute of limitation for the most
damaging cases of corruption.

Corruption offences

Between 2005 and 2014, Serbia made
many, mostly useful changes in regula-
tions, based on the recommendations of
the Group of States against Corruption
(GRECO), a special mechanism of the
Council of Europe. The recommendations
influenced amendments to the criminal
code and improved regulations on the fi-
nancing of political parties and officials
and public servants.?

The current Criminal Code does not men-
tion the term corruption at all, unlike the
previous one that was valid from 2007 to
2006. However, the previous law did not
contain a general definition of corruption.
The term “corruption” appeared in the title
of the chapter “Criminal Offences against
Corruption” and in the title of individual
criminal offences.? Other regulations do

include definitions of corruption. The Law
on the Anti-Corruption Agency (2008 -
2020) defines corruption as “a relation-
ship based on the abuse of official or
social position or influence, in the public
or private sector, in order to gain person-
al gain or benefit for another.”?® The cur-
rent Law on Prevention of Corruption (in
force since 1 September, 2020) provides a
slightly modified definition: “corruption is
a relationship which occurs when a public
office, social status or influence is used
for acquiring personal benefits for oneself
or another”

Some corruption-related criminal offenc-
es are identified in the Criminal Procedure
Code. Since 2009, special provisions have
been included on the procedure for the
criminal violations of organised crime,
corruption and other grave criminal of-
fences. One provision refers to special
ways of proving certain criminal offenc-
es.?® The 2009 amendments extend the
measures that were initially designed (in
2002) to detect organised criminal groups
to criminal acts of corruption in which or-
ganised crime groups do not participate.
The following criminal offences were ini-
tially included in this list in the code: abuse
of office (Article 359), influence peddling
(Article 366), soliciting and accepting
bribes (Article 367) and bribery (Article
368).77 All the listed offences are in the
criminal code chapter entitled “Offences
against official duty”. The list of criminal
offences that could be committed in con-
nection with corruption, according to the
current criminal code also includes: viola-
tion of law by a judge, public prosecutor
or his deputy (Article 360), dereliction of
duty (Article 361), unlawful collection and
payment (Article 362), spending funds
from the budget for a purpose other than
designated (Article 362a), fraud in ser-
vice (Article 363), embezzlement (Article
364), unauthorised use (Article 365) and
revealing of an official secret (Article 369).
Several corruption offences are defined in

% https://transparentnost.org.rs/index.php/sr/aktivnosti-2/naslovna/9887-kako-da-srbija-iskoristi-greco-preporuke
2 www.yucom.org.rs/wp-content/uploads/2015/02/1421664191_GS_jacanje-pravosudja-WEB.pdf, page 12
% https://transparentnost.org.rs/images/stories/How %20t0%20Fight%20Corruption%20-%20December%202014.pdf, page 18

% |bid.
> |bid
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other chapters. These include: giving and
accepting bribes in connection with voting
(Article 156), which belongs to the group of
criminal offences against electoral rights;
violation of the right to employment and
during unemployment (Article 164), which
belongs to the group of criminal offences
against labour rights; and construction
without a building permit (Article 219a),
which belongs to offences against prop-
erty.?s

In addition to those listed here, there are
many other criminal offences related to
corruption in the criminal code, notably:
abuse of position by a responsible person
(Article 234), misfeasance in public pro-
curement (Article 234a) and abuse of au-
thority in economy (Article 238), which all
belong to the group of criminal offences
against economic interests.?® In addition
to the above, this chapter also contains
the criminal offences: abuse of trust in
performing economic activity (Article
224a) and abuse in the privatisation pro-
cess (Article 228a). Changes in the sec-
tion on economic crime were identified as
progress by the EU and GRECO.®°

Some criminal offences with corruption
elements are not recognised in the crim-
inal code but are prescribed in other laws.
Among them are offences of failure to
report assets, or giving false information
about the assets, which is referred to in
Article 72 of the Law on the Anti-Corrup-
tion Agency (Official Gazette of the Repub-
lic of Serbia, nos. 97/08, 53/10, 66/11-US
and 67/13-US) and an unnamed crimi-
nal offence under Article 38 of the Law
on Financing Political Activities (Official
Gazette of the Republic of Serbia, nos.
43/2011 and 123/2014).*" The Compa-
nies Law (Official Gazette of the Republic
of Serbia, nos. 36/11, 99/11, 83/14, 5/15,
44/18, 95/18 and 91/19) prescribe some

criminal offences: giving a statement of
untrue content (Article 581), concluding a
legal transaction or taking action in case
of personal interest (Article 582), violation
of the duty to avoid conflicts of interest
(Article 583) and violation of the duty of
the representative to act in accordance
with restrictions on the power of attorney
(Article 584).%2

Problems related to criminal
offences of corruption

The current criminal code does not con-
tain a separate chapter for all criminal acts
of corruption, which makes it challenging
to monitor the situation in this area.®® An
additional problem is that strategic acts
recognise some crimes as corrupt, but
not all, and consider various types of
economic crime along with corruption.
For example, the Revised Action Plan for
Chapter 23%* of Serbia’s EU integration
mentions as an example of progress in
the fight against corruption the adoption
of extensive amendments to the criminal
code in 2016. The amendments mostly
apply to the chapter on criminal offences
against economic interests.®® The out-
come is unequal treatment of corruption
offences when it comes to criminal pros-
ecution and confusion in statistics on the
latter.

The Republic of Serbia's criminal legis-
lation still does not contain the criminal
offence of illicit enrichment (based on
UNCAC, Article 20), given that it ‘may be
contrary to the fundamental principles
of criminal law and the principles of in-
dividual responsibility of the offender.”s¢
Transparency Serbia proposed the intro-
duction of this offence.®” If the proposal
is accepted, any “official person” would be

26 www.yucom.org.rs/wp-content/uploads/2015/02/1421664191_GS_jacanje-pravosudja-WEB.pdf, page 12

 https://transparentnost.org.rs/images/stories/How%20t0%20Fight%20Corruption%20-%20December%202014.pdf, page 18

0 http://europa.rs/key-findings-of-the-2018-report-on-serbia/?lang=en
https://transparentnost.org.rs/images/stories/How%20t0%20Fight%20Corruption%20-%20December%202014.pdf, page 21

2 www.dri.rs/upload/documents/Publikacije/PACS%
identifikovanih%20kroz%20revizorske%20izvestaj

%20l1straga%20i%20procesuiranje%20krivicnih%20dela%20korupcije%20
, page 13

https://transparentnost.org.rs/images/stories/How%20t0%20Fight%20Corruption%20-%20December%202014.pdf, page 18
www.mpravde.gov.rs/tekst/30402/revidirani-akcioni-plan-za-poglavlje-23-i-strategija-razvoja-pravosudja-za-peri-

0d-2020-2025-22072020.php

> www.mpravde.gov.rs/tekst/30402/revidirani-akcioni-plan-za-poglavlje-23-22072020.php, page 128

% |bid.

https://transparentnost.org.rs/images/stories/How%20to%20Fight%20Corruption%20-%20December%202014.pdf, page 25

WWW.TRANSPARENTNOST.ORG.RS

criminally liable within the meaning of the
criminal code (potentially any public sec-
tor employee). With such incrimination,
it might be possible to try to investigate
many of the potential corruption cases
that are currently beyond the reach of the
prosecution.®®

Based on the proposal of Transparency
Serbia, and given the nature of this crime,
those who previously held the status of a
public official would also be liable. The first
step in determining criminal liability would
be to identify an official with property of
great value. Then, the competent author-
ity (for example, the Tax Administration,
Public Prosecutor’'s Office or Agency for
Prevention of Corruption) would ask the
person to indicate the legitimate sources
of income used to acquire the assets in
question or any other mode of acquisition
(e.g. alegacy, gift or loan).®®

The New Law on Investigation of Property
Origin and Special Tax*® (2020), which will
be in force from March 2021, provides for
a similar mechanism. A special unit of the
Tax Administration will be empowered to
ask for information on the origin of prop-

erty if someone’s asset value increases by
over €150,000 during three consecutive
years. Unless there is evidence of legal in-
come, the property may be taxed at the
75% rate. However, this law does not dis-
tinguish between office-holders and oth-
er citizens, the elements on the basis of
which it is chosen who will be controlled
are considered secret, and therefore there
is no guarantee that potential participants
in corruption will be subject to control.

The definitions of several crimes need to
be improved. For the offence of active brib-
ery, Transparency Serbia proposed that
criminal liability should be established for
a person who gives or offers a bribe to an
official, as well as for the intermediary, and
in cases if the bribe was offered or given to
influence the decision of an official who is
not obliged or prohibited from performing
an official action or is not prohibited from
deciding in a certain way.*' Currently it is
not possible to prosecute individuals for
bribery, for example, a person who bribes
a member of parliament to vote for a par-
ticular proposal. Every member of the
parliament is free to decide to vote for or

% For example, this provision might be beneficial in investigation of cases like that of the former education minister, former
geography professor and director of the state primary school who acquired capital to establish the first private gymnasium and
the first private economics school in Serbia, as well as the first private gymnasium in Montenegro, www.istinomer.rs/akter/

mladen-sarcevic/
> |bid

‘0 www.parlament.gov.rs/upload/archive/files/lat/pdf/predlozi_zakona/2019/3199-19%20-%20Lat.pdf

Ibid., page 21
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against a proposal or not to vote at all, and
therefore the bribe would not be directed
at an action that the deputy must or must
not perform. The amended incrimination
based on the Tl Serbia proposal would
include other cases of bribery connected
with decision-making based on discre-
tionary powers.#?

It would be particularly beneficial to inves-
tigate potential corruption in the instances
discussed in more detail in the chapter
“Tailor-made special laws” of this report,
as such laws were proposed and adopted
by members of collective state bodies who
used their discretionary powers. Transpar-
ency Serbia also proposes the addition of
a new enhanced basis for acquitting par-
ticipants in corruption, to allow for more
frequent reporting of these crimes. Ac-
cording to this proposed amendment, the
court would be obliged to acquit a bidder/
bribe-giver who reports the crime before it
is discovered, but only in cases where the
offence was committed at the request of
an official or after the official did not per-
form a required official action within the
prescribed time. By adopting these chang-
es, the state would give a positive signal
to citizens who have direct knowledge of
offences of corruption to report such of-
fences and offenders to the prosecution.*®

The criminal offence described in current
Article 101 of the Law on Prevention of
Corruption (previously Article 72 in the
Law on the Anti-Corruption Agency) is
“failure to report assets, or giving false in-
formation about the assets”. An important
element of this crime is the intention of
public officials, that is, the goal they want
to achieve when they conceal information
about their assets. This intention is not
easy to prove in court proceedings, even
when it is evident that the official has vio-
lated the law.** Former officials cannot be
held accountable for this crime at the mo-
ment, although they have a duty to report

property after leaving office. Hence, there
is no justifiable reason to excuse them
from criminal responsibility for this act,
simply because they committed it after
leaving the office.*®

The criminal offence of bribery in voting
has long been prescribed but is rare-
ly prosecuted. However, suspicions are
widespread about the prevalence of this
phenomenon in electoral processes. Im-
provements are needed in implementation
and in the legal norm. In addition, it was
noted that there are frequent violations of
other rules of the election procedure. In
this criminal act, it would be useful, based
on the proposal of Tl Serbia, to prescribe a
penalty for those who check whether citi-
zens voted as agreed.*® There should be
appropriate incentives for bribed voters to
report such a crime.#

The definition of the (unnamed) offence
of the Law on Financing Political Activi-
ties from 2011 must be improved. Inten-
tions of the perpetrators of this crime, as
it is already said, are usually different from
those for which they are incriminated.
Hidden donors intend to influence deci-
sion-making of the state bodies through
the political entity that they contribute to.
Political parties intend to raise the funds
needed for their activities. In both cases,
concealment of the source and amount of
funding is just a way or means of achiev-
ing the goals, and not the purpose of these
activities.*® The same criminal offence
stipulates the punishment for those who
discriminate against or threaten political
parties’ donors. However, similar discrimi-
nation may affect people who refuse to do
a service to a political party but the perpe-
trators could not be punished according
to the current norm. In addition, providers
of services to political entities may be en-
dangered in the same way as donors.*

Prescribing the sentence for most serious
forms of corrupt crimes is problematic

2 Ibid.

** |bid., page 22
4 |bid., page 23
*S |bid., page 24
¢ |bid

47 1bid., page 25
48 |bid., page 27
4 Ibid., page 28
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due to an undifferentiated penal policy.
The most difficult form, for example the
offences in the criminal code of abuse of
office (Article 359) or violation of law by
a judge, public prosecutor or his deputy
(Article 360), exists when the value of the
acquired property benefit exceeds RSD1.5
million (€12,500), with a potential 2 to 12
years' imprisonment. The basic type of
this criminal offence could result in a pris-
on sentence from 6 months to five years,
and the aggravated form (illicit gain of
over RSD450,000 [€4,000]) from one to
eight years. However, even if the crime in-
volves a significantly higher gain (such as
€2 million) this abuse cannot be punished
more severely. Similarly, five years' impris-
onment is the harshest sentence possible
for an abuse of office that involved a small
benefit for the perpetrator, but brought
serious damage to the budget or human
rights.

In many cases it can be difficult to iden-
tify a corruption offence as particularly
harmful and to impose an appropriate
punishment accordingly. This is because
in some cases it is impossible to fully de-
termine the value of the harm or illegal
benefit. An act of corruption may greatly
harm the budget. However, a corrupt act
may also cause minimal harm to the bud-
get and a small benefit to a large number
of people and firms, but its consequences
may not be fully measurable at the time
the prosecution is undertaken. For exam-
ple, a lawsuit against the former director
of the public enterprise Railways of Serbia
and his associates recently ended with a
verdict of acquittal. The case was based
on the accusation of abuse of official po-
sition and damage to the public company
by spending €1.2 million on six diesel elec-
tric locomotives from Slovenian Railways
and 10 diesel vehicles from the Swedish
company Sweden Rail. This amount did
not include the costs of buying old loco-
motives, which was of questionable tech-
nical correctness.

INSTITUTIONAL FRAMEWORK OF
THE JUDICIARY AND PROSECUTING
AUTHORITIES

Specialised bodies for the
suppression of organised crime

The Prosecutor's Office for Organised
Crime (POC) has been active since 2003.
The authority and activities of this office
in Serbia have been regulated by the Law
on the Organisation and Competences
of State Bodies in the Suppression of Or-
ganised Crime, Terrorism and Corruption,
which was first adopted in 2002. The cur-
rent version of this law was adopted in
2016 and last amended in 2018. The Pros-
ecutor’s Office for Organised Crime (POC)
files indictments with the Special Depart-
ment of the Higher Court in Belgrade. The
Counter-Organised Crime Service han-
dles the most difficult cases of financial
crimes, crimes against duty and criminal
offences with elements of corruption.°
POC is managed by a prosecutor appoint-
ed according to the general rules for pros-
ecution offices. Candidates for POC posts
should have experience and knowledge of
organised crime and corruption cases.®
The head of the Counter-Organised Crime
Service is appointed by the interior min-
ister, following the suggestion of POC.5%?
The head of the Special Department of
the Higher Court in Belgrade is appointed
by the president of that court for a four-
year term and is selected from judges
assigned to the department. Judges are
allocated to the special department for six
years, on their written approval. The High
Judicial Council may assign other judges
to the department exceptionally for the
same period. Second instance cases are
considered by the Special Department of
the Court of Appeals in Belgrade, and the
appointment procedure is similar to that
in the High Court.%® Salaries and other
benefits for employees of special depart-

0 Financial Investigation Strategy for the Period from 2015 through 2016, proposal, page 7, https://mpravde.gov.rs/en/vest/8554/
financial-investigation-strategy-for-the-period-from-2015-through-2016-proposal-.php

I Law on the Organisation and Competences of State Bodies in the Suppression of Organised Crime, Terrorism and Corruption,

Article 5
2 |bid., Article 6
% |bid., Articles 7 and 8
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ments in POC and courts (but not in po-
lice departments) are stimulative (at least
a double salary and a one-third increase
in service length). It is envisaged that the
legal rules will be elaborated by the gov-
ernment’s act® (not adopted yet). POC
may also establish a service for financial
forensics.®

Courts and judges

The institutional arrangements for the ju-
diciary are presented in the Annex of this
report.

The EU Progress Report states that the
current constitutional and legislative
framework leaves room for undue political
influence that affects the independence
of the judiciary.®® Constitutional amend-
ments are needed on the composition
and method of election of members of the
two councils (the High Judicial Council
and the State Prosecutorial Council), and
allowing for judicial review of dismissal
decisions. This would strengthen the inde-
pendence, representativeness and hence
the legitimacy of these bodies.®’

The report of the EU and Council of Eu-
rope notes that the current framework is
"one in which the appointment and pro-
motion... is politicised... resulting in a seri-
ous threat to the necessary independence
and impartiality of both branches.” This
creates a risk of undesirable influence on
the conduct of judges, whether directly or
in the form of pre-emptive caution in deal-
ing with cases that affect the interests of
politicians or those whose interests they
wish to protect.®® That is why in the Inter-

im Compliance Report for Serbia (2019),
GRECO pointed out that "no change had
occurred in the institutional set-up for the
High Judicial Council (HJC) and the con-
cerns expressed in the Evaluation Report
remained valid.”>® As a result of this con-
cern, GRECO recommended changing the
composition of the High Judicial Council
and excluding the National Assembly from
the election of council members; ensuring
that at least half the council's members
are judges elected by their peers; and
abolishing the ex officio membership of
representatives of the executive and leg-
islative powers (Recommendation [V).%°
Even though the National Judicial Reform
Strategy for the period 2013 to 2018 noted
that the constitution needed to be amend-
ed to implement these recommendations,
deadlines have not been met.5" New Na-
tional Judicial Development Strategy for
the period 2020-2025 notes that “.. the
process of amending the constitutional
framework in the field of justice ... has be-
gun in the previous period ..." and predicts
that “its completion and adequate imple-
mentation will be the biggest challenge
of the new Strategy.”®? The latest GRECO
review (October 2020) rates the level of
compliance with recommendations in
Serbia as “globally unsatisfactory”.

Prosecutors

According to the EU and Council of Eu-
rope report, the legal framework for ap-
pointment "represents a serious threat
to the independence and impartiality of
prosecution.”* The National Judicial Re-
form Strategy and action plans for its im-

% |bid., Articles 11 and 12
55 |bid., Article 19

% https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 75
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% "Assessment of Risks of Poor Conduct and Corruption in The Serbian Judiciary and Prosecution’, Joint European Union — Coun
cil of Europe Project Strengthening the Capacities of Law Enforcement and Judiciary in the Fight against Corruption in Serbia,

April 2014

% https://www.mpravde.gov.rs/files/GrecoRC4(2019)5-Final-eng-Serbia_Interim.pdf, page 6

0 Ibid

! Revised Action Plan for Chapter 23, www.mpravde.gov.rs/tekst/30402/revidirani-akcioni-plan-za-poglavlje-23-22072020.php,

page 14

2 National Judicial Development Strategy for the period 2020-2025, https://www.vk.sud.rs/sites/default/files/attachment-
s/%D0%AT1%D1%82%D1%80%D0%B0%D1%82%D0%B5%D0%B3%D0%B8%D1%98%D0%B0%20%D1%80%D0%B0%D0%B7%D0%
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plementation envisage independent func-
tioning of the State Prosecutorial Council.
The indicator would be “legally strength-
ened independence and competences of
the High Judicial Council and State Pros-
ecutorial Council.” Independent function-
ing should be achieved through constitu-
tional changes so that the constitutional
framework is amended “in the direction of
exclusion of the National Assembly from
the process of appointment of court pres-
idents, judges, public prosecutors/deputy
public prosecutors and members of the
High Judicial Council and State Prosecu-
torial Council changes in the composition
of the High Judicial Council and State
Prosecutorial Council aimed at excluding
the representatives of the legislative and
executive branch from membership in
these bodies.”®

In its Interim Compliance Report for Ser-
bia (2019), GRECO pointed out that the
draft constitutional amendments “fall
short of the requirements of the recom-
mendation and of the government’s own
commitments as outlined.”® The Second
Compliance Report for Serbia (SPC), GRE-
CO Recommendations states that “the
draft constitutional amendments would
improve significantly the current situation
of the composition of the SPC”, but stress
but the need to exclude the National As-
sembly from the whole process of elect-
ing SPC members and ex officio mem-
bers of the executive power from the SPC,
which has not been planned so far.?’

As a result, GRECO further recommend-
ed changing the composition of the State
Prosecutorial Council, in particular by ex-
cluding the National Assembly from elect-
ing the council's members; ensuring that
a substantial proportion of the members
are prosecutors elected by their peers;
and abolishing the ex officio membership

of representatives of executive and legis-
lative powers.®® The deadlines for consti-
tutional changes prescribed in the Action
Plan for Chapter 23 have not been met®°
and the Revised Action Plan for Chapter
23 envisages the fourth quarter of 2021
as the deadline for completing the proce-
dure for amending the Constitution in the
part concerning the judiciary.”

Institutional arrangements for prosecu-
tors are presented in detail in the Annex
of this report.

Police

In the Ministry of the Interior, there is a
Service for Combating Organised Crime
within the Criminal Police Directorate.
One of the organisational units of this
service is the Financial Organised Crime
Unit and within this unit is the Division for
Suppression of Corruption.”" All police de-
partments in the Republic of Serbia have
a department for fighting corruption.”
Corruption that occurs within the police is
under the jurisdiction of the Internal Con-
trol Sector of the Ministry of the Interior.
This sector is directly subordinate to the
minister, not to the director of the police.”®

Suppression of corruption is clearly the
competence of competent police units.
However, some of the investigations of
corruption in privatisation, in particular
during 2013, were conducted by legally
unregulated “task forces”. They operated
under an unclear chain of command that
included The National Security Council
AND the Security Service Coordination
Bureau. The latter is responsible for na-
tional security issues. The secretary of
that body was the vice-prime minister (in
the period 2014 to 2016) and head of the
ruling party at the same time.”

% |bid., page 96
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Problems related to
institutional arrangements

Organisational and procedural problems
might affect the performance of institu-
tions that are in charge of suppressing
corruption. Most high-level corruption
cases are prosecuted within the bodies
in charge of fighting organised crime.
The first problem with the institutional ar-
rangement is that the same prosecution
office is in charge of corruption and other
types of serious crime (such as terrorism
and organised crime). This makes it hard-
er to assess overall results in the area of
anti-corruption. Moreover, any increase in
the number of other serious crimes that
this prosecution has to deal with has a
negative impact on the TOC's ability to
deal with corruption cases. Similar con-
cerns exist for special departments of po-
lice and courts.

In other public prosecution departments,
organisational problems include the fact
that the State Prosecutorial Council does
not select the candidates for the special
departments of the Higher Public Prose-
cutor’s Offices for Combating Corruption,
even though, according to the current le-
gal framework, the Council has a crucial
role in determining the list of candidates
for prosecutorial positions.”® Deputies
are assigned to work in the special de-
partment by the public prosecutor of the
higher public prosecutor’s office in which
the special department is formed.”® With-
out their written consent, deputy public
prosecutors can be assigned to work in
the Special Department for the Suppres-
sion of Corruption from the higher public
prosecutor’s office in which the special
department is established, while in similar
situations, the High Court must obtain the

written consent of the judge.”’

In accordance with Article 63 of the Law
on Public Prosecutor’s Office, deputy pub-
lic prosecutors are sent to another pub-
lic prosecutor’s office for a period of one
year. One year is a short period for dealing
with criminal cases that have a corrupt
element.”® Moreover, deputy prosecutors
can be returned to their prosecutor’s of-
flces without explanation, so the perma-
nence of the position is not guaranteed.
That is one of the possible ways to influ-
ence prosecutors when they are working
on “politically sensitive” cases.” Further-
more, the positions of deputies who are
sent to special departments remain va-
cant in the prosecutor’s offices. Therefore,
according to the existing systematisation,
they occupy two positions.® Deputy pub-
lic prosecutors from higher public pros-
ecutor's offices showed very little inter-
est in applying for these posts, because
there is no stimulative salary for work in
anti-corruption special units of the High-
er Public Prosecutor’s Offices, as is in the
Prosecutor’s Office for Organised Crime.
On the other hand, due to the possibility
of higher earnings, the interest of deputies
from the basic public prosecutor’s offices
was far greater.®' The work of all special
departments is coordinated by the Pros-
ecutor's Office for Organised Crime, but
they function as part of the higher public
prosecutor offices. The law does not pre-
scribe the powers of the coordinator but
does prescribe mandatory meetings with
the special department heads at least
once a month. To date, the role of the co-
ordinator has been of an advisory nature
only.82

There are problems in hiring financial
forensic experts since they have the sta-
tus of civil servants. Considering the
provisions in the Law on Salaries of Civil

Servants and State Employees, financial
forensic experts’ earnings are not com-
petitive on the market. The salaries are not
high enough for these experts, with their
acquired knowledge, work experience and
specialised training, to accept the job of
financial forensics in the prosecution of-
fices.®3 All the special departments have
started working with a smaller number of
deputy public prosecutors than the num-
ber of deputies stated in the systematisa-
tion act.®4

The first systematisation envisaged that
the Special Department of the Higher
Public Prosecutor's Office in Belgrade
would have 25 deputies and it started
working with 16. Belgrade’s office should
have 15 deputies and started working with
8; the Nis office should have 15 deputies
and started with 9; while Novi Sad office
should have 20 deputies and started with
10.85 In such circumstances, the number
of employees in the special departments
was disproportionate to the scope of work,
which created obstacles to achieving
timeliness and a successful fight against
corruption.® In one interesting situation, a
deputy in the Special Department for the
Suppression of Corruption received more
criminal prosecution cases® than the
higher public prosecutor’s office where
they are employed had in progress.&

In addition, there are various procedural
problems. The competences of senior
public prosecutor's offices’ Special De-

partments for the Suppression of Corrup-
tion (and the Organisational Units for the
Suppression of Corruption in the Ministry
of the Interior and the higher courts’ Spe-
cial Departments for the Suppression of
Corruption) are “negatively” determined®®
when for the same criminal offence there
is no jurisdiction of the Prosecutor's Of-
fice for Organised Crime.®® Furthermore,
the Special Departments for the Suppres-
sion of Corruption are in charge of many
criminal offences that have no element
of corruption.®” Special departments are
burdened with work on a large number
of minor crimes or the mildest forms of
crimes. At the same time, they are ex-
pected to deliver results in more serious
forms of crime®” The actual jurisdiction
therefore suggests that the Special De-
partments for the Suppression of Corrup-
tion should be more closely linked to the
Prosecutor's Office for Organised Crime
than to the Higher Public Prosecutor’s Of-
fice in which the Special Department was
established.®®

The Law on the Organisation and Compe-
tences of State Bodies in the Suppression
of Organised Crime, Terrorism and Cor-
ruption does not specify precisely and in
accordance with the Law on Police who
performs police activities to combat crim-
inal acts of corruption.®*

The operational autonomy of the criminal
police is not ensured in relation to the Min-
istry of the Interior.”® The police report on
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Department for Corruption of the Higher Public Prosecutor’s Office in Belgrade has not initiated an investigation of the minister
due to suspicion of embezzlement during the privatisation of the company Minel Transformers, even though the Anti-Corruption
Agency, which filed a criminal complaint, has been pressuring prosecutors to investigate this case, https://www krik.rs/i-da-
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59 Generally, the provisions on jurisdiction are not the best example of nomotechnics. Thus, Article 2 of the law, entitled Criminal
Offences to which the Law Applies, includes organised crime, the criminal offence of murder of a representative of the highest
state bodies, criminal offences against official duty, the criminal offence of giving and receiving bribes in connection with voting,
criminal offences against the economy and other similar criminal offences. Article 3, entitled Crimes Addressed by State Bodies
Responsible for the Suppression of Organised Crime and Terrorism, prescribes that state bodies responsible for the suppression
of organised crime and terrorism act in cases of organised crime, the murder of representatives of the highest state bodies, and
armed rebellion, terrorism and similar criminal offences, as well as criminal offences against official duty when the defendant,
that is the person to whom a bribe is given, an official or responsible person performing a public function on the basis of electi-
on, appointment or appointment by the National Assembly, president, government, general sessions of the Supreme Court of
Cassation, the High Judicial Council or the State Prosecutorial Council, is accused of a criminal offence in which the value of the
property gain exceeds RSD200 million (about €1.7 million), that is, the value of the public procurement exceeds RSD800 million
(€6.8 million), as well as for the crime of money laundering. Article 13 of the law prescribes only that special departments of hig-
her public prosecutor’s offices for the suppression of corruption are competent to act in the cases of criminal offences referred
toin Article 2 of the law, except for criminal offences referred to in Article 3 of the law (that is, when the Prosecutor’s Office for
Organized Crime is in charge).
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their actions first to the ministry, and only
after that to the prosecutor. All disputable
cases related to high-ranking members of
the political establishment require permis-
sion from the ministry.®® The prosecutor
has no authority in relation to the police
and his hands are tied.

An example of the problem that may
therefore occur is the case of a former MP
and minister whose firm purchased the
factory “Minel Transformatori” in the priva-
tisation process. The prosecution delayed
opening an investigation into this case of
alleged violation of the privatisation con-
tract for almost seven years, despite the
insistence of the Anti-Corruption Agency.
The agency always received the same
answer from the prosecutor’s office: the
police were to blame. The higher prose-
cutor’s office did not respond for almost
a year. In November 2016, the answer fi-
nally arrived: the police had not provided
enough evidence.®’

Therefore, the problem in the fight against
corruption is that the police have two
“masters”: the prosecutor and their im-
mediate superior. The prosecutor’s au-
thority over the police is limited by legal
provisions stating that a prosecutor may
only propose disciplinary proceedings if a
police officer fails to conduct actions and
nothing else. Therefore, it is realistic to ex-
pect that a police officer will always listen
to an immediate superior rather than the
prosecutor. This poses a potentially high
risk of corruption, as the police are under
direct political influence, while the pros-
ecution is an independent state body.*®
In practice, the public prosecutor cannot
fully exercise a leading role in the criminal
investigation even though he is formally
superior to the police. There are countless
cases in which the police did not respond
to the prosecution’s orders,®® sometimes
even after over a year.'® Regarding coop-

eration with the competent court, police
officers do not cooperate directly in the
procedure of submitting initiatives to is-
sue orders for evidentiary actions, except
indirectly through the competent court.’”’

In recent years, there has been a signifi-
cant increase in number of cases in which
the principle of opportunity has been ap-
plied. These are cases when the public
prosecutor decides to postpone or not
to initiate criminal prosecution, under the
conditions provided by law.'%?

A final problem is the lack of a strong link
between prosecutors and misdemeanour
courts. This can lead to the application of
the ne bis in idem rule, that is, the impossi-
bility of criminal prosecution and punish-
ment for corrupt practices. At the end of
September 2020, the Special Department
of the Higher Court in Belgrade for the
Fight against Corruption and Organised
Crime rejected the indictment against the
vice-president of the opposition People’s
Party Borislav Novakovi¢, former mayor of
Novi Sad and former director of the Novi
Sad public company Institute for City Con-
struction. The special court invoked the
legal principle that one cannot be charged
twice for the same offence (ne bis in
idem).'®® The Higher Public Prosecutor’s
Office in Belgrade had initiated proceed-
ings against Novakovi¢ for abuse of office
during the construction of the Boulevard
of Europe in Novi Sad from 2009 to 2011,
but the proceedings were suspended due
to the same matter being decided in the
Misdemeanour Court.'o4

|dentification of corruption cases

In public, the main problems in prosecut-
ing corruption are often observed as slow-
ness of procedures and lenient sentences.
There is no doubt that these problems are
very much present. Nevertheless, it can
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be concluded with certainty that the long
duration of proceedings and mild penal
policy in this area are significantly more
prevalent than in other criminal cases.'®®

Long duration of proceedings is common
in highly sensitive cases involving politi-
cians and government officials. For exam-
ple, in the already described case, where
abuses in the company “Serbian Railways”
were suspected, the first instance verdict
was pronounced in April 2013. The disput-
ed procurements, however, were made in
the period 2004-2006. In July 2015, the
Appellate Court ordered a retrial, and in
March 2019, the Higher Court in Belgrade
cleared the defendants of the charges.%®

Corruption prosecution has speeded up
significantly with the introduction of a plea
agreement mechanism and the establish-

ment of special anti-corruption units with-
in the four higher public prosecutor’s offic-
es.'% For example, statistics from January
2019 showed that 126 people had been
convicted since the launch of the Special
Department for the Suppression of Cor-
ruption of the Higher Court in Novi Sad:
14 prison sentences, 56 suspended sen-
tences and 8 fines, while as many as 48
people entered into a plea agreement.'%8
In addition, the data show that most of
the criminal charges that the Agency for
Prevention of Corruption filed with the
prosecutor’s offices were rejected, while
in other cases prosecutors entered into a
plea agreement or applied the so-called
prosecutor's opportunity (a prosecutor
may decide not to prosecute the case if
the official confess the crime and agrees
to donate some money for charitable pur-
poses, for example) with the officials.'® It
is noticeable that a large number of the
charges were associated with corruption
in health care®

There is a serious problem in the phase
of reporting and investigating corruption.
Corruption offences are characterised by
an extremely high “dark or hidden figure of
crime”, which means that the number of
convictions for corrupt crimes is far less
than the number of crimes committed
(the white figure of crime) or prosecuted
acts (the grey figure of crime).

Judging from all relevant surveys of pub-
lic opinion that measures citizens' actual
experience of corruption (and not just the
perception of its occurrence), less than 1%
of bribery cases are ever reported. Sur-
veys regularly show that the number of
citizens who participated in petty corrup-
tion by giving bribes during the observed
period (one year or less) is almost 10 per
cent. For example, the latest survey of
this kind,""" conducted in November 2019,
shows that 12% of citizens who had con-

%5 https://transparentnost.org.rs/images/stories/How%20t0%20Fight%20Corruption%20-%20December%202014.pdf, page 5
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% www.mojnovisad.com/vesti/novi-sad-u-prosloj-godini-126-osudjenih-za-korupciju-id26028.html
% https://europeanwesternbalkans.rs/borba-protiv-korupcije-ko-ce-biti-kaznjen/
o www.novosti.rs/vesti/hronika/910165/pritvor-direktoru-malih-pcelica-vecina-osumnjicenih-sklopila-sporazum-priznanju-krivi-
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niskevesti.rs/korupcija-farmaceuti-priznali-davanje-mita-lekarima/
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tact with listed public institutions during
the year (which is 88% of the total adult
population), gave a bribe. Considering that
there are approximately 5.7 million adults
in Serbia,"”? the number of bribes paid
could be estimated at over half a million
per year. However, the annual report of
the Republic Prosecutor's Office states
that there were only 152 reported cases of
passive bribery, 260 of active bribery and
2,169 cases of abuse of official position."™

According to the indictments Tl Serbia
collected from the Prosecutor's Office
for Organised Crime, the number of in-
dictments for criminal offences of cor-
ruption in which the illicit property gain
was established at more than RSD1.5
million(€12,000) is insignificant. This does
not mean that there was no such benefit;
however, in most cases the precise value
of the illicit gain could not be determined.

The current Criminal Procedure Code
introduced prosecutorial investigation,
which gives the public prosecutor’s office
a leading role in obtaining evidence and
presenting it in court Individual deci-
sions on whether to prosecute are made
exclusively by the prosecutor.™ The public
prosecutor acts in the procedure directly
or through his deputy, in proceedings for a
criminal offence punishable by imprison-
ment for up to five years and through as-
sociates of the prosecutor’s office.’™® The
public prosecutor manages the pre-inves-
tigation procedure. Criminal charges in
the pre-investigation procedure are sub-
mitted to the competent public prosecu-
tor"” State and other bodies, legal and
natural persons report criminal acts that
are prosecuted ex officio, of which they
are informed or find out about in another
way, under the conditions provided by law
or other regulations.™® The criminal code

stipulates in which case failure to report
a criminal offence is a criminal offence."®

If a criminal complaint is filed with the po-
lice, a non-competent public prosecutor
or a court, they will receive the report and
immediately submit it to the competent
public prosecutor’ The largest num-
ber of criminal charges comes from the
police, followed by aggrieved parties and
other government bodies. The smallest
percentage of the cases is initiated di-
rectly by the Public Prosecutor’'s Office.
Data on a small number of criminal cas-
es that were initiated by the public pros-
ecutor’s office show the burden of these
bodies, but could be linked to European
Commission assessments of the need for
a stronger proactive approach to detect-
ing and prosecuting corruption.’?" Crimi-
nal charges may be filed in writing, orally
or by other means. If a criminal report is
submitted orally, a record will be made
of it and the applicant will be warned of
the consequences of false reporting. If
the application is announced by phone
or in some other way, an official note will
be made by telecommunication means.
If the application has been submitted by
email, it will be saved on the appropriate
data carrier and printed.’??

Although there are legal possibilities for
effectively prosecuting corruption, includ-
ing the application of special investigative
techniques, these opportunities are used
insufficiently."”® According to the prosecu-
tion offices’ latest annual report, they pro-
actively investigated 28 cases of abuse of
official position, 6 cases of trading in in-
fluence, 23 passive bribery cases and 10
active bribery cases during 2019.1#

Amendments to the Criminal Procedure
Code from 2009 enabled the use of spe-
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cial technigues and measures to prove
certain corruption offences. This possibil-
ity was previously only available in cases
with an element of organised crime.'?®
However, these methods are rarely used
in the investigation of corruption (for ex-
ample, only five times for the crime of ac-
cepting bribes in 2019).12

The code stipulates “special provisions on
the procedure for criminal acts of organ-
ised crime, corruption and other serious
criminal offences” and special rules of pro-
cedure for such offences. Special eviden-
tiary actions may be ordered if evidence
for criminal prosecution cannot be collect-
ed in any other way or if the collection of
evidence would be significantly more diffi-
cult’ The proposal for determining spe-
cial evidentiary actions and the decision
on the proposal are confidential "%

The measures include surveillance and
recording of communication, secret mon-
itoring and recording of the suspect, a
computer data search, controlled delivery,
an undercover investigator (in response
to a prosecutor’s reasoned request, the
court may determine the involvement of
an undercover investigator), the provision
of simulated business services and the
conclusion of simulated legal affairs.'?
Police officers from the Department for
Special Investigative Methods implement
the measures.®® The Criminal Procedure
Code has introduced new measures since
2012, such as plea agreement that in-
creases the efficiency of the prosecutor’s
work, and therefore the prosecution of
corruption.’®

For years, more proactive actions in de-
tecting corruption by prosecutors have
been demanded in EU progress reports,
and this was also envisaged in the Na-

tional Anti-Corruption Strategy (2013—
2018)'*?, and the Action Plans for Chapters
23 and 24 of EU integration. However, the
prosecution sometimes depends on other
institutions and bodies because it needs
to wait for requested information.®® To
resolve this problem, prosecutor’s offices
have signed memorandums of coopera-
tion with other institutions and have es-
tablished contact points.** The concept
was further institutionalised based on
the measures envisaged in the Financial
Investigations Strategy for 2015 to 2016.
A network of liaison officers has been es-
tablished based on this strategy and the
subsequent changes in legislation. There
are at least two such officers in 13 vari-
ous state authorities. All of them have
completed specialised training for work in
multidisciplinary teams with public prose-
cutors. The law provides the possibility of
establishing task forces that work on the
most complex cases of corruption.'s

In addition to better cooperation between
bodies that have information on violations
of laws, the police and prosecution, the
Law on the Protection of Whistleblowers'®
tends to encourage more people who
know about illegal actions to report it, so
that state authorities can act according to
these reports. When the law was passed,
an opportunity was missed to incorporate
some mechanisms that could lead to a
larger number of reported cases. These
include rewards for whistleblowers whose
involvement benefits public funds, provid-
ing guarantees of protection against retal-
iation for those who were not previously
employed or in any other relationship with
the institution where the law was violated,
and release from liability whistleblowers
who disclose information marked as clas-
sified, among others.® The EU also iden-
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tifled factors such as strengthening trust
in institutions as necessary to ensure the
protection of whistleblowers in cases of
high corruption. Whistleblower reports
should be investigated in accordance
with the law, as the EC reminds.”®® In the
latest report, the EC also stated that Ser-
bia needs to align its legislation on whis-
tleblower protection with recently adopt-
ed EU directives. It repeated the need to
investigate cases of potential corruption
brought by whistleblowers and directly
named one such case (Krusik).'®

Problems related to the
identification of corruption cases

When other state bodies notice that a
crime has been committed, they must in-
form the public prosecutor and file a crim-
inal complaint. However, if state bodies
(such as the State Audit Institution) notice
that a procedure has been violated, they
cannot determine whether the criminal
offence or misdemeanour has been com-
mitted, nor are they authorized to conduct
a criminal investigation that would lead
them to such knowledge. These bodies
have no established obligation to ask
public prosecutors for opinions in case
of doubt nor to submit their findings to
the prosecutor for each case where they
determined that regulation was violated.
When other state bodies nevertheless
submit the documentation to the pub-
lic prosecutor, the latter does not have a
clearly defined legal obligation to review
those documents, except when it comes
to criminal charges. Similarly, they may
consider cases of potential corruption
that are indicated in media reports, but do
not have a clearly defined duty to do so.

Both the Action Plan for the Implementa-
tion of the National Anti-Corruption Strat-
egy in the Republic of Serbia for 2013
to 2018 and the current Action Plan for
Chapter 23 are missing concrete mea-

sures on how the process of proactive in-
vestigations should be developed and im-
plemented. Such measures may include
the introduction of an obligation of duty
to proactively investigate the existence of
criminal liability, based on the reports of
the State Audit Institution, the Public Pro-
curement Office, budget inspection, the
Agency for Prevention of Corruption, alle-
gations published in the media, identified
patterns of corrupt behaviour, etc.*® The
prosecutors do not have to wait for other
state authorities (like the State Audit Insti-
tution) to file criminal allegations. Instead,
they could examine relevant documents
(such as annual financial statement audit)
on their own initiative to check whether
there are grounds for criminal prosecu-
tion.*" Current plans in this area do not
include the introduction of more clearly
specified duties of prosecutors in terms
of proactivity. They only describe training
for law enforcement officers on a proac-
tive approach and special investigative
techniques (Action Plan for Chapter 23,
Measure 2.3.2.4).

Another problem in corruption prosecu-
tion is that some problematic decisions,
which may involve trading in influence or
abuse of official power, are made by col-
lective bodies (for example the Govern-
ment of Serbia or the oversight boards of
public enterprises). Therefore, the respon-
sibility of all members who participated
in the adoption of the disputed decision
would have to be proven to determine the
existence of a criminal offence if there is
no evidence that someone took a bribe.
This issue has not been tackled through
strategic acts and legislative changes.'*
An interesting recent example of this
problem is the decision of the Prosecu-
tor's Office for Organised Crime to reject
criminal charges submitted by one op-
position member of parliament against
a member of the Government. On behalf
of the Government, the minister signed
a joint investment agreement (which the
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opposition member of parliament consid-
ered damaging and contrary to the law)
for the Belgrade Waterfront joint venture
with a private partner. According to the
available information, The Prosecutor’s
Office for Organised Crime rejected this
criminal report and the objection of its
submitter as well, concluding that he, not
having a status of a victim, did not have
the right to file the charges. Apart from
this formal reason, the media suggested
one of the possible reasons for rejection
although it is not entirely clear whether
media citation are direct allegations from
the Prosecutor’s Office or the submitter’s
interpretation: “...the prosecution took the
position that state officials could not be
held accountable because they are pro-
tected by Government decisions.'*®

Similarly, in some instances where it is
clear that the public official violated a
procedure or made a decision in a way
that harms public interest (concluded a
damaging contract, for example), it is not
equally clear that the official committed a
criminal offence (such as abuse of official
position). To prove a criminal offence, the

prosecutor has to convince the court that
there was intention (malice) to benefit the
official's or someone else’s private inter-
est. Generally, it is easier for prosecutors
to obtain evidence of a violation of the law
by the perpetrator (like a civil servant) than
of persons who influenced the official to
make such a decision.

A further problem for corruption investi-
gation is that special investigative tech-
nigues cannot be applied to all relevant
cases of corruption because some offi-
cials and some acts are not covered by
regulations giving such jurisdiction.#*
For example, these techniques cannot be
used to investigate election bribery, illegal
campaign financing or intentional submis-
sion of false asset declarations by public
officials, since these offences are not list-
ed in the relevant provision of the Criminal
Procedure Code (Article 162).

Statistics show that the public prosecu-
tor's office fails to process all criminal
charges for these offences at the rate that
they are received.*® The number of unre-
solved cases from previous years is al-
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most the same as the annual inflow.'*¢ The
backlog was exceptionally high in 2018 as
public prosecutors were reluctant to pros-
ecute cases while they waited for a reor-
ganisation (announced in 2016) scheduled
for 1 March that year. The backlog was
lower in 2019.

Reporting on corruption
prosecution

The anti-corruption statistics are only
partially reliable, comparable and trans-
parent. The Serbian government submits
statistics on corruption indictments and
verdicts to the European Commission but
does not make the same data available
to its own citizens. Public prosecutors
and courts only publish annual reports,
although some reports are prepared quar-
terly. The Ministry of the Interior publishes
data on police actions against participants
in corruption, together with data on perpe-
trators of other types of crimes, primarily
economic crimes. " It is not yet clear to
what extent legislative reforms from 2016
(in force since March 2018'%8) have im-
pacted the field of combating corruption.
Information on corruption is presented to
public in a similar way to information on
other types of crime and comparisons are
only made with the immediately preced-
ing year. Based on these reports, it is not
possible to monitor the results achieved by
applying newly introduced anti-corruption
instruments for suppressing corruption
(such as task forces, forensic accountants
and financial investigations running in par-
allel with criminal investigations). Howev-
er, based on available data, it is clear that
there has been no progress on verdicts in
high-level corruption cases or on the to-
tal number of reported and investigated
corruption cases. When the interior min-

ister' or representatives of the Ministry
of Justice™® present to the public in the
fight against corruption, they use statis-
tics that are very difficult to understand.
These politicians may give information
to citizens such as that the police arrest-
ed 43 suspects in a certain action or that
400 verdicts for corruption were passed
in a certain period. The citizen has noth-
ing to compare the data with to determine
whether these statistics represent suc-
cess or failure.

Serbia regularly submits some anti-corrup-
tion statistics to the European Commissi-
on. In some cases, Serbian citizens could
find some of this information from the
commission’s annual report'', without be-
ing previously informed by the competent
national institutions. Despite public prose-
cutors’ main legal role in criminal investi-
gations, they do not fully inform citizens
about their actions. Instead, the informati-
on is provided by politicians. It is most of-
ten done by the interior minister, who talks
about police actions of mass arrests of
suspects in various crimes. Such informa-
tion does not provide a complete insight,
because there is no possibility of compari-
son with previous periods, nor can the pu-
blic compare information of detection of
possible corruption with the final outcome
of criminal proceedings. Such statements
by senior officials on investigations or co-
urt decisions are also related to the pro-
blem of “information leaks” about criminal
investigations. This problem is addres-
sed inadequately in the Action Plans for
Chapters 23 and 24. Activities planned to
resolve the problem'? ignore the fact that
‘leaks” tend to be intentional actions of
authorities and not the consequence of a
lack of knowledge or a lack of procedures
within the prosecuting authorities'®
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LAW-MAKING

The legislative procedure

The general legal acts in the Republic of
Serbia are the constitution, laws, bylaws,
and general acts of the autonomous prov-
inces, cities, municipalities and organisa-
tions with public authority.’™*

The Constitution of the Republic of Serbia,
Article 194, regulates the hierarchy of na-
tional and international legal acts. It stipu-
lates that the legal system of the Republic
of Serbia is unique, and that all laws and
other general acts enacted in Serbia must
comply with the Constitution. The same
article states that ‘“ratified international
contracts and generally accepted rules of
international law” are also part of the legal
order of the Republic of Serbia and “ratified
international contracts may not be con-
trary to the constitution.” Laws and other
general acts may not be contrary to rati-
fled international treaties or the generally
accepted rules of international law.™®

International agreements may exclude
the application of anti-corruption mech-
anisms set by national law."®® For such
agreements, the government is not obliged
to conduct a public debate during the
preparation phase, so citizens do not have
a chance to indicate corruption risks in
these documents. Parliament may adopt
or reject the agreements but cannot mod-
ify them. If public debate were in place, it
could serve to assess the compliance of
the agreement with the rest of the legal
system and its good or bad sides.’”

Clearly, parliament, as the only instance
that may prevent potential damage, should
actively monitor draft legislation to make
sure it is aligned with the constitution,
the rest of the legal system and strategic

documents, and in particular, consider the
expected effects of proposed solutions to
corruption. When interstate agreements
(bilateral agreements concluded by two
countries’ governments and ratified by
their parliaments) are approved, this con-
sideration should cover the risks associ-
ated with the possibility of circumventing
the implementation of existing legisla-
tion's transparency and competition pro-
visions."®® Although some examples were
noted before, since 2013, the number of
arrangements with preselected partners
in public procurements and public-private
partnerships in which the Public Procure-
ment Law is bypassed through interstate
agreement, has been significantly in-
creased.”®

Interstate agreements thus serve as a le-
gal cover for direct agreements, so that a
job is given without competition and trans-
parency. Interstate agreements are the
general framework for cooperation, but
specific jobs are then filled. These subse-
guent contracts are not verified by parlia-
ment and the details are not made public.
This practice is no exception, but over the
years it has become the main way of mak-
ing big deals, especially in the field of infra-
structure.

Laws can be proposed to parliament by
each member of the parliament, the gov-
ernment, the Assembly of the Autonomous
Province, at least 30,000 voters, the om-
budsperson or the National Bank of Serbia,
in areas within their competence.'®® A draft
law has two parts: the text of the propos-
al and the explanation. A law is proposed
following the Rules of Procedure of the Na-
tional Assembly and the Uniform Method-
ological Rules for Drafting Regulations.'’
The explanation of a draft law must con-
tain: the constitutional, that is, the legal
basis for enactment of the law; reasons for
passing the law; an explanation of basic le-
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gal institutes and individual solutions; an
assessment of the financial resources re-
quired for law enforcement, including the
origins of these resources; general interest
due to the proposed retroactive effect, if
any; reasons for passing the law by urgent
procedure; reasons for entering into force
within less than eight days; and a review
of the provisions of the applicable regu-
lation that are being amended or supple-
mented.'®? Along with the bill, the proposer
submits a statement that the bill is har-
monised with European Union regulations
or that there is no obligation to harmonise
or that the law cannot be harmonised with
European Union regulations, as well as a
table on harmonisation of draft laws with
European Union regulations.'3

The parliament decides its own agen-
da, by the majority of votes. There is no
guarantee that proposals submitted will
be considered. In practice, this affects the
proposals of opposition members of par-
liament and citizens’ initiatives'®*. There is
a possibility, as practice has proven, that
even the right to explain the submitted
amendments could be compromised by

abuse of various provisions of the Rules
of Procedure of the National Assembly.'6°

Successful implementation of laws re-
quires the adoption of bylaws. In practice,
bylaws are not enacted within proposed
deadlines, thus new laws cannot be im-
plemented.’®® Bylaws are passed by the
government, state administration bodies,
holders of public authority, and excep-
tionally by the National Assembly. Among
bylaws, general acts issued by the head
of state or the government (decrees, or-
dinances and executive orders) are of
special importance. Bylaws are acts that
should not determine the new rights and
obligations of the subjects, but only elabo-
rate on and supplement them.®’

The involvement of stakeholders
in legislative procedures

Public debates during the preparation of a
law are regulated through the provisions
of the Law on State Administration'®®
and developed through the provisions of
the Serbian government’s Rules of Pro-
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cedure.'®® Citizen participation in the pro-
cess of creating public policies and inter-
actions with the authorities is one of the
tasks that Serbia still needs to fulfil and
improve in the process of joining the Euro-
pean Union. In the fourth round of evalua-
tion,"”® GRECO recommended increasing
transparency of the legislative process,
including instructions related to the de-
velopment of rules on public debates and
public hearings and ensuring their imple-
mentation in practice. It also stated that
an urgent procedure in passing the law
should be an exception and not a rule. In
addition, GRECO noted the problem that
public hearings are only mandatory for
laws proposed by the government. Similar
obligations have not been established for
bills submitted by members of parliament
or groups of citizens. Also, the ombuds-
man, the National Bank of Serbia and the
Assembly of the Autonomous Province of
Vojvodina have the right to propose laws
within their competences, but not the obli-
gation to conduct public hearings.

GRECO’s recommendation has not been
fully implemented, so public hearings are
only held when a draft law is prepared by a
‘public administration body” (a ministry or
a special organisation). Due to this omis-
sion, there is a possibility that such rules
exclude the public from the law-drafting
because the laws would be proposed
directly by the deputies of the ruling par-
ty, and not by the Government. This has
happened in some cases (for example, in
the amendments to the Law on Financing
Political Activities, 2014). The Law on Fi-
nancing Political Activities was supposed
to be amended by the end of 2014, based
on the original Action Plan for the Imple-
mentation of the National Anti-Corruption
Strategy from 2013. At the proposal of the
parliamentary group of the ruling SNS par-
ty, amendments to the law were adopted
in November 2014. Nevertheless, they did
not solve the problems that had already
been identified in the planning documents

and new ones had been created. Among
other things, political parties that receive
money from the budget to finance their
regular work (that is, for all but elections)
are allowed to use that money to finance
the election campaign and buy real estate.
Thus, the already huge gap in the ability
to organise and pay for promaotional activ-
ities that exists between the candidates
of the largest parliamentary parties (only
one in Serbia today) and all the others
have been further deepened.

Amendments to the Law on Public Admin-
istration from 2018 brought some im-
provements in the rules on public debates,
but they are insufficient. They introduced
the possibility of opening a public hearing
(Article 77) in the early stages of prepara-
tion of an act (that is, a concept law). The
amendments also prescribed what infor-
mation must be published before a public
hearing. The obligation for public consul-
tations during the preparation of laws was
introduced at that time. Finally, the range
of acts that require a public hearing be-
fore they are adopted was expanded. Now
a public hearing is an obligation in the
preparation of certain bylaws and strate-
gies and similar public policy acts. Rules
on public hearings during the implemen-
tation of strategic acts were regulated on
16 February 2019 by the Regulation on
the Methodology of Public Policy Man-
agement, Policy and Regulatory Impact
Assessment and the Content of Individ-
ual Public Policy Documents,'”? adopted
based on the Law on the Planning System
of the Republic of Serbia.'”® The obligation
to conduct public hearings when the draft
law envisages significant changes in the
regulation of an area or when it covers a
topic of public interest already existed (Ar-
ticle 471).

The government's Rules of Procedure
stipulate the obligation to prepare a report
on the public debate that identifies all the
proposals and the explanations for their
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acceptance or rejection.!”* However, there
is no similar duty to record changes that
occur after the public debate. In some
instances, draft laws have been changed
substantially after the ministry finalised
the debate, but before the government
submitted the bill to parliament.'”s

In research on public debates held in
2019,76 T| Serbia found that state admin-
istration bodies did not act the same way
in similar situations and did not comply
with the provision of the Law on State Ad-
ministration and the government’s Rules
of Procedure, which state the minimum
obligations for publishing data. The sit-
uation was very similar in the previous
years. Of the 24 new laws passed in 2019
(not including the final budget accounts),
public debates were conducted on 27
draft laws. In 2018, public debates were
not held on two of 16 new laws. A pub-
lic debate has never been organised on
the most important public policy docu-
ment: the Republic of Serbia’s budget for
the next year. Notably, public debates in
2019 were avoided entirely on two laws
that seriously disrupted the integrity of
the legal system. The first was a special
law passed to implement one project, the
Moravian Corridor, which significantly de-
viated from general rules on expropriation,
public procurement and other legal areas.
Another controversial law that was adopt-
ed without a public debate was on the is-
sue of converting housing loans indexed
in Swiss francs.”” In this case, the inter-
ests of debtors, commercial banks and
citizens conflicted, as part of the cost of
private loans was financed from the bud-
get. During the research, Tl Serbia did not
notice any significant progress in the en-
forcement of other regulations and plan-
ning documents, such as the Law on the
Planning System, the Law on Electronic
Government, the Open Government Part-
nership Action Plan'®, and the like.

In June 2018, Amendments to the Law
on Local Self-Government'”® were adopt-

ed. The amendments stipulate that cities
and municipalities must organise a public
debate during the adoption of some deci-
sions, including discussions on essential
parts of the budget (investment planning).
Public debates are also organised when a
certain number of citizens request it. The
law did not establish rules for conducting
these public debates but each city and
municipality regulate it independently.

The process of adopting regulations in
Serbia is still characterised by insufficient
public participation. Failure to conduct or
simulation of conducting public debates,
frequent enactment of laws by urgent
procedure and conducting parliamentary
hearings on unrelated draft laws at the
same time have a negative impact on the
quality of legal provisions. Due to risks that
are not addressed in time, material errors
or provisions that are inapplicable, laws
are often changed shortly after adoption,
often by urgent procedure. In addition to
the harmful consequences that occur
when hearings before the adoption of the
law are of insufficient quality, it should be
pointed out as a problem that citizens do
not have any means to protect their rights
in cases when a public hearing, contrary
to legal obligation, is not held. Due to risks
that are not addressed in time, material er-
rors or provisions that are not applicable,
laws passed in this way are often changed
in a short period after adoption, usually by
urgent procedure. Apart from the harmful
consequences that occur when the hear-
ings before the adoption of the law are of
insufficient quality, it should be highlight-
ed as a problem that citizens do not have
any means to protect their rights in cases
when a public hearing, contrary to legal
obligation, is not held.

Unlike laws, which are adopted public-
ly in the Assembly, in the preparation of
which public hearings are often organised
and which contain publicly available ex-
planations, decrees and regulations are
generally not discussed in public before
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adoption, and their explanations are not
published. In recent years, the media have
reported on several cases' in which, ac-
cording to these allegations, bylaws were
passed in the interest of certain persons,
and in one such case, a former minister
was prosecuted.’®’

Consideration of the
corrupting effects of the law

With the new Law on Prevention of Cor-
ruption'?, which was adopted on 21 May
20193 and came into force on 1 Septem-
ber 2020, the Agency for Prevention of
Corruption was obliged to analyse the risk
of corruption. By this new law, the agency
has been authorised to initiate the adop-
tion of regulations to eliminate corrup-
tion risk or align regulations with ratified
international agreements on fighting cor-
ruption (Article 35). State administration
authorities are obliged to submit to the
agency draft laws in “areas that are partic-
ularly susceptible to risk of corruption” or
are related to the ratified anti-corruption
international agreements. Areas where
there is a particular risk of corruption are
listed in the Action Plan for Negotiations
between Serbia and the EU, Chapter 23,
the amended version (revision) of which
was adopted in July 2020.84

Undoubtedly, the introduction of this obli-
gation in the law is a positive step, but it
remains to be seen how much this oppor-
tunity will be seized in practice. Even be-
fore the enactment of this law, the agency
had the opportunity to give opinions on
corruption risks on its own initiative, or
at the request of the ministries who pre-
pare the laws. In the past, such analyses
were frequently promoted. However, in
the last two-and-a-half years, the agency
has stopped publishing these analyses,

thus missing the opportunity to gain allies
among citizens to eliminate the perceived
risks and to enable the deputies to take
into consideration the opinion of the agen-
cy when considering the bill.

In March 2019, Tl Serbia submitted to all
members of parliament amendments on
as many as 65 articles of the Draft Law
on Prevention of Corruption (there are 114
articles in total). Among the amendments
were proposals for improving Article 35
which regulates these issues.'®® Oppo-
sition lawmakers submitted 90 amend-
ments, but these amendments were not
discussed because the opposition boy-
cotted the session, while members of the
ruling majority were inclined to accept the
government’'s bill without objections.'®
The law was not discussed in principle
either, as the ruling majority had a joint
debate’™ on it and seven other unrelated
laws. The total time for discussion of all
laws was five hours, so there was no time
to consider the disputed issues.

Had Transparency Serbia's proposal
been accepted (that an opinion should
be sought on each law listed in strategic
anti-corruption acts and not only on those
belonging to individual areas), the area of
risk assessment would be better regulat-
ed. Even more useful would have been
the Tl Serbia proposal for the agency to
be authorised to give opinions on drafts
or proposals of laws and any regulations
that it independently deemed to contain
risks of corruption, that is, provisions use-
ful for fighting corruption. It would have
also been useful if the agency had been
obliged to prepare an opinion on the cor-
ruption risks in other cases as well, when
requested by proposer of an act.

According to the current legal provision,
the agency gives opinions only in the case
of the adoption of new laws, but not the

8 www.koreni.rs/pravilnik-dizajniran-po-kiosku/

& www.koreni.rs/pravilnik-dizajniran-po-kiosku/

82 www.paragraf.rs/propisi/zakon-o-sprecavanju-korupcije.html
8 www.propisi.net/usvojen-zakon-o-sprecavanju-korupcije/

* www.mpravde.gov.rs/tekst/30402/revidirani-akcioni-plan-za-poglavlje-23-i-strategija-razvoja-pravosudja-za-peri-

0d-2020-2025-22072020.php

> www.transparentnost.org.rs/images/stories/inicijativeianalize/Amandmani%20TS%20na%20nacrt%20zakona%200%20spreca-
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8 www.rtv.rs/sr_lat/politika/poslanici-zavrsili-rad-sutra-glasanje-o-pravosudnim-zakonima_1018524.html

8 www.parlament.gov.rs/Peta_sednica_Prvog_redovnog_zasedanja_Narodne_skup%C5%ATtine_Republike_Srbije_u_2019._go-

dini.36429.941.html
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preparation of other important acts like
the constitution, laws that do not contain
corruption risks but include provisions to
fight corruption, and draft bylaws.

The law does not prescribe an obligation
for the agency to establish a methodology
for assessing the risk of corruption, which
would be of great benefit. The existence of
such a methodology would enable state
bodies, local governments and everyone
else to perform risk assessment them-
selves, without waiting for the agency to
do so. In addition, the weakness of the
existing system is that ministries have no
obligation to act on received recommen-
dations from the agency or to inform the
agency and the public about their actions.
The legislator failed to oblige the agency
to react during parliamentary procedure
(for example, in relation to the submitted
amendments) and thus to influence the
elimination of risks that were not noticed
in the earlier stages of the legal procedure.

Since its establishment in 2010, the agen-
cy has independently, or at the request of
a ministry preparing a draft law, analysed
125 regulations'® in a qualitative, useful
way. The practice of publishing its opin-
ions suddenly stopped in February 2018,
one month after the election of the new
agency director®® The agency did not
even publish its opinion about the draft
law regulating its duties, even though this
draft law had been initiated by the agency
five years earlier. The final version differs
significantly from the agency's previous
proposal.’?

Risk analyses in laws on education, more
precisely the analysis of the Law on text-
books, resonated particularly well with the
public. In this case, it was announced that
the law contained corruption risks and
other shortcomings, which were primarily
reflected in the wide discretionary pow-

ers and the possibility of exceeding such
powers.'”!

Those who proposed the laws did not al-
ways consider the agency’s assessments
and recommendations. Often the oppo-
site was true: the most drastic example is
from April 2015.

During the parliamentary debate on the
Bill on Determining Public Interest and
Special Procedures of Expropriation and
Issuance of Building License for the Re-
alisation of the Project “Belgrade Water-
front”, submitted by the government, sev-
eral opposition members of parliament
referred to the Anti-Corruption Agency’s
opinion'? on the corruption risk of the bill.
Minister of Justice Nikola Selakovi¢ (as a
government representative) responded by
stating that the agency is not competent
to give an opinion on laws that have noth-
ing to do with the fight against corruption,
in other words, that no article of the law
gives such competence to the agency.'®

Lobbying
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The Law on Lobbying'* was adopted on 9
November 2018' and entered into force
on 14 August 2019.1°¢ The law was adopt-
ed 18 years after the democratic changes
in 2000, as one of the last missing an-
ti-corruption laws passed by Serbia. The
regulation of lobbying was envisaged by
the National Strategy for the Fight against
Corruption from 2005, as well as the next
National Strategy, which was valid from
2013 to 2018. The regulation of lobbying
was envisioned by the National Strate-
gy for the Fight against Corruption from
2005, as well as the next. National Strate-
gy that was valid from 2013 to 2018.

The regulation of lobbying was one of
the most important of GRECO’s recom-
mendations for Serbia™” from 2015. The
adoption of the law was accelerated after
GRECO published on 15 March 2018 that
Serbia had not fulfilled any of its recom-
mendations from the fourth round of eval-
uation, including the need to regulate the
lobbying of members of parliament.’*®

The manner in which the Law on Lobbying
was adopted speaks volumes about Ser-
bia's practice of adopting and enforcing
important anti-corruption and other laws:
it is only important to respond to pres-
sure and show that the recommendations
have been met without real willingness
to pass the best possible law and, most
importantly, to enable its enforcement to
bring changes in practice.

A public debate was held on the draft of
this law. However, in the explanation of the
law there is no mention of the consider-
ation of proposals that were not adopted.
The Ministry of Justice did not publish
a special report from the public hearing
even though it was obliged to do so, ac-
cording to the government'’s Rules of Pro-
cedure.

The Serbian parliament adopted the law

without debating a hundred submitted
amendments;’®? all of them were rejected.
Transparency Serbia published an analy-
sis?% of the bill, pointing out all its short-
comings, and sent eight amendments?"
to parliament. Tl Serbia considers that the
adoption of these amendments would im-
prove the legal text.

Transparency Serbia proposed solutions
for the following unresolved problems: the
law does not address attempts to influ-
ence the adoption of individual decisions,
it only focuses on the adoption of general
legal acts; the law stipulates the obligation
to report to the Agency for Prevention of
Corruption on any instances of lobbying,
but there is no obligation to provide this
information to the public; there is no duty
to report on informal lobbying, that is, at-
tempts to influence that occur before an
official lobbying memo is sent; this (or
any other law) does not address a seri-
ous problem, which is that state bodies
ignore initiatives drawn up by citizens, as-
sociations and economic entities to pass
or change a regulation, or they arbitrarily
choose which of these initiatives to con-
sider.

The solution to most of the above prob-
lems could be to apply the reverse ap-
proach to that taken by the Serbian legis-
lator. Instead of primarily regulating who
can lobby and how, it would be better to
focus on the actions of government bod-
ies and officials, their duty to record and
disclose who has addressed them and
with what proposals, regardless of the
manner of addressing and the stage of
the proceedings. It is equally important to
prescribe the authorities’ duty to consider
and respond to any proposal submitted
for the improvement of regulations and
practices, no matter who makes it.

Transparency Serbia investigated the first
flve months of implementation of the Law

" www.paragraf.rs/propisi/zakon-o-lobiranju-republike-srbije.html
/politika/poslanici-skupstine-srbije-usvojili-vise-zakona-iz-oblasti-pravosudja/
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on Lobbying in institutions that could be
expected to be most often exposed to lob-
bying: the Government of Serbia and its
ministries, the National Assembly, and the
president of the republic.?°? Transparency
Serbia sent out 23 requests for access to
information of public importance and re-
ceived 23 identical responses — that there
were no lobbying contacts within the
meaning of the provisions of the Law on
Lobbying.

It is extremely unlikely that none of the
interested subjects addressed any minis-
try, the government, the president or the
assembly and the deputies regarding reg-
ulations, during almost half a year. In this
period, these bodies participated in the
adoption or drafting of several hundred
laws, decrees, regulations and other gen-
eral acts that affect the interests of hun-
dreds of thousands of economic entities.
It is much more likely that none of them
(including those who prepared, proposed
and adopted the Law on Lobbying) were
aware that the obligation to keep records
of interested persons who addressed
state bodies in connection with the adop-
tion of general acts had been established.
After 14 months of implementing the law,
the progress is visible only in the area of
training and certification of interested lob-
byists and lobbying firms. There are now
26 registered lobbyists.?%® Since the law
was first enforced, the agency has organ-
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ised three training sessions for lobbyists.
On the other hand, the law has not im-
proved the transparency of the legislative
process in any way.

Tailored-made special laws

In Serbia, there are two mechanisms for
passing laws tailored to specific projects.
The first such mechanism is interstate
agreements ratified by the Assembly,
which introduce special provisions and
/ or procedures for doing business with
companies from the country with which
the agreement was concluded. These
agreements usually provide only a gen-
eral framework for contracts that will be
concluded. Since these agreements have
greater force than the law, they serve as
a means to circumvent the enforcement
of the Law on Public Procurement and
the Law on Public-Private Partnership, if
such a clause is included in the interstate
agreement.

Another mechanism is special laws that
are passed to set different rules for a par-
ticular project, satisfying the private inter-
ests of the participants in that project.

The Law on Determining Public Interest
and Special Procedures for the Imple-
mentation of the Project for Construction
of the Infrastructure Corridor of the E-761
Motorway, Section Pojate—Preljina (Offi-

parentnost.org.rs/images/
3 www.acas.rs/pretraga_registra/#/acas/registarLobista
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okumenti_uz_vesti/TS_-_istra%C5%BEivanje_o_primeni_Zakona_o_lobiranju.pdf

cial Gazette of the Republic of Serbia, no.
49 of 8 July 2019)?%4 regulates issues that
are already covered by Serbian laws on
expropriation, public procurement, pub-
lic—private partnership, design, taxes and
customs. The most controversial aspect
of the law is that it stipulates that the regu-
lations governing the public procurement
procedure do not apply to the selection of
a “strategic partner and the conclusion of
a contract on design and construction, as
well as the selection of expert supervision
over the execution of works.” This means
that the Law on Public-Private Partnership
does not apply either, because otherwise,
according to that law, the rules of public
procurement would be applied to the se-
lection of a private partner. This means
that the Law on Public-Private Partnership
does not apply either, because otherwise,
according to that law, the rules of public
procurement would be applied to select-
ing a private partner.

Instead of introducing new rules in the
manner explained above and ignoring
the enforcement of laws, the Government
should change laws if something is wrong
with them, i.e. if they are not efficient
enough. The practice of devising special
rules for each project and ignoring exist-
ing laws is extremely illogical and can be
dangerous for the entire system.

The model for the adoption of all subse-
quent “special laws” (lex specialis) that al-
low the introduction of special procedures
and circumvention of the rules of regular
laws, is the one adopted for the project
“Belgrade Waterfront”, which is described
in more detail later in this analysis. 2%

The culmination of the practice so far is
the umbrella “special law”, adopted in ear-
ly 2020, which enabled the Government to
decide how and when to bypass any provi-
sion “that stands in the way of investment”
or “that protects against corruption”, de-
pending on the observer's perspective.

When concluding these agreements and
passing laws, the proponents present it as
if they are doing it in the public interest, but
the explanations they give are incomplete
and unclear. On the other hand, it is very
clear that government officials have an
interest in entering into such agreements.
The most obvious form is the use of such
deals for political promotion. In some
cases it is suspected that there are other
types of benefits — for example, that Ser-
bian politicians are behind the “Belgrade
Waterfront” project, and that the compa-
nies based in the United Arab Emirates
are just a facade in this project.??® One of
the reasons for such publicly expressed
doubts is the fact that the joint Arab-Ser-
bian company, the holder of this project,
was exempted from paying compensa-
tion for construction land in the amount
of €300 million, in exchange for the con-
struction of public facilities, the scope, dy-
namics and realizations have never been
disclosed.?®” Despite numerous requests,
the public remained deprived of important
information about this project. Unexplored
suspicions that the procedure has been
changed in a way that benefits pre-known
business people, closely associated with
the top of the ruling party?%8, have arisen in
other cases as well.

When it comes to interstate agreements,
the Constitution provides the possibility
to regulate the relations of the contract-
ing parties differently than it would be
the case if the laws of Serbia were ap-
plied, and the only restriction is that the
interstate agreement does not violate
any norm of the Constitution. In a doz-
en cases, there were various attempts to
challenge the constitutionality of the pro-
visions of international agreements. The
Constitutional Court of Serbia rejected all
those initiatives.?’® Among them was the
initiative?’® to launch the procedure for
assessing the constitutionality of the Law
on Ratification of the Agreement on Co-

%4 www.pravno-informacioni-sistem.rs/SIGlasnikPortal/eli/rep/sgrs/skupstina/zakon/2019/49/2/reg
5 www.transparentnost.org.rs/images/dokumenti_uz_vesti/Elements-of-State-Capture-in-Serbia-eng-A5.pdf

206 https://insajder.net/sr/sajt/tema/11774/
www.istinomer.rs/ufokusu/beograd-na-vodi/

%8 http://rs.nlinfo.com/Biznis/a569824/Cvijic-Kursumlijska-i-Vranjska-banja-novi-plen-za-biznismene-bliske-SNS.html

* An example of such a ruling refers to the “oil-gas agreement” between the Republic of Serbia and the Russian Federation, whi-
ch gave the Russian side a predominant position in the biggest Serbian oil company, under rather favourable conditions
' https://sirius.rs/praksa/yfTOGA
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operation between the Government of the
Republic of Serbia and the Government of
the United Arab Emirates from 2013 and
2015. Similarly, the initiative to assess the
constitutionality and legality of the Joint
Investment Agreement between the Gov-
ernment of the Republic of Serbia and Al
Rawafed International Investment LLC
was rejected, as well as the requests to
suspend the execution of individual acts
and actions taken under that agreement.

There is no provision in the Serbian Con-
stitution that would limit the decision of
the parliamentary majority on the dispos-
al of public finances and public property.
Therefore, no matter how harmful the
consequences of an interstate agree-
ment, special law or agreement conclud-
ed on the basis of them, such decisions
of the National Assembly and the Govern-
ment cannot be challenged due to their
contradiction with the highest legal act.
Hypothetically, parliament could approve
the sale of 10 billion euros worth of state-
owned property for just 1 euro, or a€1,000
billion loan under any financial conditions.
The Constitutional Court, based on previ-
ous practice, would not consider such an
agreement unconstitutional.

The Constitutional Court also decides
on the constitutionality of special laws
that violate the rules from existing gener-
al regulations. In some earlier cases, the
Constitutional Court took the stance that
the constitutional principle of the unity of
the legal order is violated when the provi-
sions of a special law are in conflict with
the provisions of the systemic law in that
area. However, in most situations the Con-
stitutional Court took a different approach
- for example, when it upheld the Law on
Encouraging the Construction Industry?"
even though it was in conflict with the
systemic Law on Public Procurement,
or when the Law on Temporary Regula-
tion of Pensions?'? de facto regulated the
amount of pensions, which is the subject
of the Law on Pension and Disability In-
surance.

The “Belgrade Waterfront” project that

we have already mentioned in the context
of interstate agreements is also one of
the examples of the adoption of “special
laws” with a precise and predetermined
purpose. The adoption of this law was the
finale of a series of controversial steps
taken by the authorities at the city and
state level in the period from August 2014
to April 2015 exclusively to benefit the
pre-announced investor, starting with the
changes in urban plans.

The reason for the adoption of the special
law was that the Law on Expropriation did
not allow the confiscation of land and pri-
vately owned buildings for the construc-
tion of commercial, residential, tourist and
catering facilities. The special law deter-
mined special expropriation procedures
and the issuance of construction permits
for the construction of “Belgrade Water-
front”. In that way, the expropriation of
buildings and land for the development of
the future residential and business centre
in the riverfront area of the Sava River was
enabled, based on the previously adopted
“Plan of special purpose” and the govern-
ment decision to declare “Belgrade Water-
front” a project “of importance to the Re-
public of Serbia and the City of Belgrade “.

By applying this special law, the Govern-
ment has practically informed the citizens
that the Law on Expropriation and the ac-
companying rules will be just a dead let-
ter on paper whenever the Government
decides that a project is of “national im-
portance”. As Transparency Serbia point-
ed out, it would be more appropriate to
amend the Law on Expropriation by in-
troducing new legal provisions that could
be equally applied in the future in all sim-
ilar situations, instead of on a case-by-
case basis, |.e. in situations where it suits
someone.

Undermining the legal order by favouring
investors for the “Belgrade Waterfront”
project was no exception, but served as
a model for the adoption of other special
laws. Thus, the Law on Special Procedures
for the Implementation of Projects for the
Construction and Reconstruction of Line

1 www.nadzor.org.rs/pdf/Pismo%20ustavnom%20sudu.pdf

212 http://rs.nlinfo.com/Vesti/a95474/0dluka-Ustavnog-suda-o-penzijama-pravna-ili-politicka.html
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Infrastructure Facilities of Particular Impor-
tance for the Republic of Serbia®™® was ad-
opted in February 2020. The government
explained that the law was needed to ac-
celerate the construction of important in-
frastructure projects, such as highways.

The paradox is that this legal mechanism
for circumventing the rules of public pro-
curement was adopted only a month after
the same Government proposed and the
same National Assembly passed a new
Law on Public Procurement, harmonized
with EU rules.

The tailor-made law from February 2020
enabled the contracting of numerous proj-
ects according to special rules, and their
value was estimated at several billion eu-
ros at the time of its adoption.

This special law, like those that preceded
it, follows a rather unusual “logic” if any
given project is “of special importance to
the Republic of Serbia’, it will be contract-
ed according to rules that provide less
protection of the public interest, especially
when it comes to transparency and com-
petition.

Although this law defines “projects of
special importance”’, so it could serve any
project in the future, it is essentially a legal
mechanism that has the same effects as
the adoption of special laws for only one
project. Namely, the procedures from the
special law for line infrastructure will en-
able the selection of a predetermined part-
ner in situations where the financing and
implementation of projects have already
been agreed or are expected to be regu-
lated by agreements with other countries.
One concrete example is the construction
of metro lines in Belgrade.

This Law can be applied to projects for
construction and reconstruction of pub-
lic transport infrastructure (road, railway,
water and air) of “special importance for
the Republic of Serbia”. The Government
decides which projects are of special im-

portance. The law itself identifies projects
worth more than €50 million as such.

The Law also stipulates that the rules from
the Law on Public Procurement regarding
the “procurement plan, prior notification,
manner of proving mandatory and addi-
tional conditions for participation in the
public procurement procedure, deadlines
for submission of bids and deadlines for
the Republic Commission for the Pro-
tection of Rights in Public Procurement
Procedures to make a decision, shall not

apply.”#™

In Articles 37 to 48, it is stated that “es-
pecially in case of urgency and risk of the
project realisation,” if a preliminary feasi-
bility study of the general project has been
prepared, the government may decide that
the public procurement rules do not apply
at all to the project or its individual phases
and activities. Instead, “a special proce-
dure for selecting a strategic partner for
the purpose of implementing a project of
particular importance for the Republic of
Serbia” shall apply. The obvious intention
of such a legal solution is to tailor the spe-
cial procedures to a preselected strategic
partner. Namely, the Article 39, paragraph
3, explicitly states that the government
will issue a regulation (decree) defining
criteria and rules for choosing a “strategic
partner” for each project individually.

Therefore, it can be expected that for
the upcoming infrastructure projects,
frequently announced by state officials
in their public appearances?’, Serbia is
about to receive more regulations ad-
justed exactly to the projects planned in
advance. A similar thing has already hap-
pened when, on the basis of a tailor-made
law for the “Moravian Corridor"?'®, the Gov-
ernment passed a decree on the selection
of a strategic partner, the content of which
favoured the only bidder. In its 2020 Re-
port on Serbia, the EU cited the law as one
of the reasons for “serious concern”.?"’

¢ www.mgsi.gov.rs/lat/dokumenti/zakon-o-posebnim-postupcima-radi-realizacije-projekata-izgradnje-i-rekonstrukcije
214 www.mgsi.gov.rs/sites/default/files/LAW%200n%20Special%20Procedures%20for%20the%20Implementation%200f%20
the%20Project%200f%20Construction%20and%20Reconstruction%200f%20Line%20Infrastructure%20Structures%200f%20
Particular%20Importance%20t0%20the%20Republic%200f%20Serbia.pdf
5 www.danas.rs/ekonomija/mihajlovic-opravdan-leks-specijalis-za-brzu-izgradnju-infrastrukture/
216 www.danas.rs/ekonomija/ts-transparentno-s-puno-sumnjivih-poteza-izabran-graditelj-moravskog-koridora/
17 https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/serbia_report_2020.pdf, p. 28
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CONCLUSIONS

Judiciary

There are several reasons why law en-
forcement agencies and the judiciary in
Serbia do not achieve better results in the
suppression of corruption, in particular in
cases related to high-level officials. Some
are associated with weaknesses in legal
and institutional arrangements.

However, it appears that a greater impact
is caused by the failure of key stakehold-
ers — police and prosecution — to inves-
tigate “politically sensitive” cases of cor-
ruption unless they have a clear sign that
the most influential politicians will support
the action. Consequently, elements of in-
stitutions’ capture are highly visible in the
sector.?'® Furthermore, some of norma-
tive or institutional problems in the fight
against corruption are clearly identified,
the Government and the Assembly know
about them, but do nothing to resolve
them. Finally, a relatively small number of
reported corruption cases, the absence of
witnesses and other difficulties in proving
corruption can be listed as a problem. All
of these factors contribute to grand cor-
ruption going largely unpunished, and
provide fertile ground for various types of
state capture, including legislative and de-
cision-making processes.

Grand corruption is not recognised in Ser-
bian legislation. One of the consequences
of the non-existence of a separate crimi-
nal offence for the most serious cases of
corruption is that the usual statutes of lim-
itations are applied even when the conse-
guences for public resources and human
rights are particularly severe

The Prosecutor's Office for Organised
Crime is in charge of investigating cor-

ruption cases of some, but not all
high-level public officials (among those
who are not under the jurisdiction of this
prosecutor’s office are the president and
members of parliament). Similarly, evi-
dence for some, but not all, corruption
offences can be done using special in-
vestigative techniques. Neither the Pros-
ecutor’s Office for Organized Crime nor
the special departments of the Higher
Public Prosecutor's Offices for the Sup-
pression of Corruption are responsible for
certain corrupt criminal acts which are
prescribed by special laws. Public prose-
cutors may, but are not obliged to inves-
tigate all documented allegations of seri-
ous corruption, such as those reported in
the media or otherwise publicly available
(for example, in the statements of poli-
ticians, non-government organisations
and business entities). When the compe-
tent bodies do not address these issues,
the perception remains that corruption is
widespread, and citizens suspect that the
passiveness of prosecution is related to
political and other influences. It is there-
fore crucial for the cases of suspected
corruption to be properly investigated and
the public informed. Many other public
authorities come across information that
may indicate corruption, but do not have
powers to investigate further. There is a
clear duty in the law for such authorities
to submit a criminal charge if they identify
corruption in the scope of their work (for
example, the State Audit Institution, the
Agency for Prevention of Corruption and
the Public Procurement Office). However,
in most instances, these bodies will not
have sufficient information to determine
whether a particular violation of rules they
have established also constitutes corrup-
tion. They may inform public prosecution
about it, but there is no clearly defined le-
gal duty to do so. There is also no mecha-
nism within the public prosecutor’s offices
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for regular verification of information from
the reports and findings of other institu-
tions in order to investigate the existence
of corrupt crimes.

When, after consideration of a criminal
charge, it is considered that there is no
element of corruption or other criminal of-
fence, public prosecution informs the per-
son who submitted the charge. However,
in most cases, when they find that there
are no elements for prosecution, the pros-
ecutor does not justify his decision, which
makes it harder to assess whether all rele-
vant documents have been collected and
considered. The lack of information is par-
ticularly problematic when the reported
case is known to citizens and when grand
corruption has been suspected.

The Public Prosecutor’s Office for Organ-
ised Crime and four departments of the
higher prosecutor’'s office in charge of
suppressing corruption are still not fully
equipped according to current plans. In
addition, it should be borne in mind that
these plans are not designed to respond
to the need for more proactive investiga-
tions.

The constitutionality of some of the key
provisions of the newly adopted Law on In-
vestigation of Property Origin and Special
Tax is controversial which may hamper its
implementation and lead to compensa-
tion claims in the future. Furthermore, the
law does not provide sufficient guaran-
tees that it will be used to check potential
participants in corruption, as the criteria
for control are not defined in the law, while
the plan for controlling the Tax Adminis-
tration’s special unit will be a confidential
document.

The rules governing the collection of sta-
tistical information on corruption cases
are not sufficiently developed. The results
provided by courts, prosecutors’ offices
and the police are not fully comparable.
Some of them are published in a format
that is not user-friendly or reusable. Then,
most of the information is available to the
public only in annual reports, although
special departments of the Higher Public
Prosecutor’'s Office (HPPO) report quar-

terly. Furthermore, most of the informa-
tion is only available to the public in annual
reports, although special anti-corruption
units of the HPPO report quarterly. Al-
though there is a lot of information on the
arrests of corruption suspects, available
from the Ministry of the Interior, it can-
not be matched with the later outcome of
these cases before the prosecution and
courts. In particular, the public lacks infor-
mation about corruption cases that ended
with plea agreement.

There is no practice of competent public
prosecutors providing citizens with infor-
mation on ongoing prosecutions of those
who participate in corruption and on on-
going investigations. On the other hand,
for some of these cases, information is
communicated to the public or comment-
ed by politicians (president, prime minis-
ter or minister of police). The problem of
“information-leaking” on ongoing investi-
gations is recognized in the national plan-
ning documents and reports of the Euro-
pean Commission, but is not adequately
addressed.

The constitution does not provide suffi-
cient guarantees for the independence of
judges and prosecutors from politicians.
Such guarantees would be stronger and in
line with international standards, if judges
and prosecutors, elected by their peers in
a free and transparent election process,
constituted the majority in the High Ju-
dicial Council and the State Prosecutors'
Council. On the other hand, the current
provisions of the Constitution do not
provide such guarantees and the current
proposals for constitutional amendments
envisage solutions that would still signifi-
cantly preserve the influence of politicians
through members of these bodies elected
by the National Assembly. A lack of com-
mitment to independence of the judiciary
is even clearly visible in the statements of
high government officials.

The system of judges’ and public prosecu-
tors’ liability for breaches of professional
and ethical standards is not sufficiently
transparent. This prevents citizens from
helping the judiciary to resolve their inter-
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nal problems without political interference
and on the other hand, does not provide
sufficient incentives for those judges and
prosecutors performing with full respect
for professional and ethical standards.

Serbia has adopted strategic documents
that are relevant to improve legislation
and practice in the fight against corrup-
tion (two national anti-corruption strat-
egies - the implementation of which has
expired, action plans for Chapters 23 and
24 of EU integration, strategies in the field
of judicial reform, financial investigations,
etc.) However, a lot of the activities envis-
aged in these documents have still not
been implemented. There is no appropri-
ate monitoring and follow-up mechanism
in place that would ensure problems are
addressed in a timely manner and that
the effects of planning documents are
considered. Similarly, there is no practice
of discussing the effects of implementing
adopted laws in the Assembly.

An oversight mechanism for implemen-
tation of the currently key anti-corruption
policy document (the revised Action Plan
for Chapter 23) exists at national and EU
level. However, neither the previous nor
the current coordination body for imple-
mentation of the Action Plan for Chapter
23 has organised debates on the results
of suppression of high-level corruption,
even if annual EC country reports and six
monthly non-paper reports always indi-
cate weaknesses in this area.

Law-making

The law-making process in Serbia is not
sufficiently transparent. The effects of
the legislation, and therefore the possi-
ble benefits of tailor-made laws, are not
systematically monitored. This provides
fertile ground for corrupt interests to find
their way to legal provisions and not to be
noticed. At the moment, adjusting regula-
tions to private interests is the area that
raises the most suspicions about the ex-
istence of elements of a captive state in
Serbia. These suspicions are not inves-
tigated by the public prosecutor or other
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competent authorities, while the media
and civil society cannot fully comprehend
private interests behind state authorities’
decisions, due to the insufficiently trans-
parent decision-making process.

Another important factor that significantly
contributes to the frequency of tailoring
laws and lower visibility of this phenome-
non refers to certain features of the func-
tioning of the political system. The deci-
sion-making process is highly centralised
at the top of one or more ruling political
parties, whereas the public has no ac-
cess to information about influences on
government policies that occur through
parties’ channels. The government trans-
forms parties’ decisions (or party leaders’
decisions) into legislative proposals, while
the Assembly more often acts as a gov-
ernment service than as an institution that
will thoroughly oversee their actions. In
addition, some of the serious shortcom-
ings in the legislation enable private inter-
ests to be transformed into tailor-made
laws and for such interests to stay hid-
den not only from citizens, but also from
legislators. The adopted laws are usually
not precise and clear enough and their
implementation is regulated in more de-
tail through bylaws passed by the govern-
ment and ministers. Unlike laws that are
adopted publicly, in the Assembly, and in
preparation of which public hearings are
often organised and which contain pub-
licly available explanations, decrees and
regulations are generally not considered
in public before adoption, and their expla-
nations are not published. Some of the
identified cases of tailoring regulations in
the private interest just refer to bylaws.

The Constitution of Serbia envisages the
possibility of “bypassing” national legis-
lation through state-to-state agreements
and loan arrangements. This loophole
is used to exclude competition in public
procurements and public—private part-
nerships. Parliament ratifies framework
state-to-state agreements and does not al-
ways have full information about how they
will be used for further government con-
tracting. When proposing ratification of
such arrangements to the Assembly, the

government’s justification does not con-
tain all the information needed to identify
potential gaps and damaging provisions.
While some information about possible
benefits and advantages of such arrange-
ments is presented to the public, there are
no economic analyses that would allow
comparison with alternative solutions for
the same problem. There is no legal ob-
ligation for the Government and the As-
sembly to consult with the Fiscal Council
on these issues before concluding or ap-
proving the agreement. The constitution
and laws do not provide guarantees that
all economic contracts concluded by the
government will be published or that pub-
lishing them is a condition for their valid-
ity. In practice, many of these contracts
are not published, in particular when they
are negotiated based on a state-to-state
agreement.

The constitution has general provisions
on internal harmonisation of the legal sys-
tem. However, there are no explicit bans
that would prevent adoption of “laws for
one project”, which undermine systemic
laws in the respective area. Such laws are
in practice tailored to the specific interests
of pre-agreed contracting parties.

There is a legal duty in place to provide
information on interested parties con-
sulted during the drafting process and to
pre-assess effects of the future law for
various entities. However, this “legislative
footprint” does not cover all relevant infor-
mation even when it is prepared, which is
frequently not the case.

Public debates are mandatory in the
preparation of most new laws and when
significant changes are made to existing
ones. Public debate can help to identify
tailor-made provisions in early stages of
the process. However, the rules are vio-
lated, and public debates are sometimes
not organised at all or are not organised
in accordance with the rules. Information
on the consideration of proposals made
during the public debates is often miss-
ing, even though it is mandatory. Failure
to organise public debate in accordance
with the rules does not provide grounds
to challenge the constitutionality of the

law. Furthermore, public debates are not
mandatory at all if the proponent of the
law is a member of parliament rather than
the government. This possibility has been
abused in some cases to avoid public de-
bates.

Serbia has the Law on Lobbying. This law
seeks to regulate influences on the deci-
sion-making process performed either
by directly interested persons or interme-
diaries (professional lobbyists). However,
the law does not ensure full transparency
of relevant information. The government,
ministries, members of parliament, pub-
lic officials, special advisors in govern-
ment and ministries and some members
of working groups which draft the law
do have a duty to record information on
those who approach them formally re-
garding the content of legislation, but they
are not obliged to publish this information.
An even bigger problem is that informal
contacts of interested persons and lobby-
ists with public officials about the same
issues are not explicitly forbidden nor is
it regulated in more detail how an official
should act if such contact occurs.

There is a mechanism provided in the Law
on Prevention of Corruption for accessing
potential corruption risks in the draft legis-
lation. An independent body of the Agency
for the Prevention of Corruption is respon-
sible for this assessment. However, a duty
to consult the agency is only required for
laws enacted in some areas (which are ex-
plicitly listed in the Action Plan for Chap-
ter 23), and not for all laws. Furthermore,
there is no such duty to consider the risks
of corruption in the later stages of the leg-
islative process (government proposal or
parliamentary amendments), where new
risks could occur, as well as in the case of
bylaws There is no legally defined mech-
anism for informing the agency and the
public on the implementation of the agen-
cy’'s recommendations for elimination of
corruption risks. Similarly, there is neither
a legal duty nor an established practice for
the agency to consult the public to identify
corruption risks in laws, which would be
helpful to identify a larger number of tai-
lor-made provisions.
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The Judiciary

- The concept of grand corruption sho-
uld be recognised in the Serbian Cri-
minal Code, to prevent impunity for the
gravest corruption offences beyond the
current statute of limitation rules.

- The law on the organisation and com-
petence of state authorities in the su-
ppression of organised crime, terrorism
and corruption should be amended to
ensure that the Prosecutor’s Office for
Organised Crime is in charge of the
corruption offences of all high-level pu-
blic officials.

« The Criminal Procedure Code should

be amended to enable implementation
of special investigation techniques for
all corruption-related offences.

- The Constitution should guarantee gre-
ater independence of judges and pro-
secutors from politicians. In particular,
professional judges and prosecutors,
who are elected by their peers in a free,
transparent election process, should
comprise the majority of the High Ju-
dicial Council and State Prosecutorial
Council.

+ The system of judges’ and public prose-
cutors' liability for failure to achieve pro-
fessional and ethical standards should
be more transparent.

« The Public Prosecutor’s Office should

have a clearly defined duty to investi-
gate, within a certain time frame, docu-
mented allegations of serious corrupti-
on exposed in the media. It should also
inform the public about its findings.

« The Public Prosecutor’s Office should

publish an explanation of decisions not
to prosecute cases of alleged grand
corruption.

+ The Prosecutor’s Office for Organised
Crime and four departments of the hig-
her public prosecutor’s office in charge
of suppressing corruption should be gi-
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RECOMMENDATIONS

ven sufficient resources for more proa-
ctive investigations.

- The newly adopted Law on Investigati-

on of Property Origin and Special Tax
should be checked by the Constituti-
onal Court before it enters into force,
to prevent possible damage requests.
Once the law is in force, the plan for Tax
Administration control should prioritise
the control of potential participants in
high-level corruption cases.

- The police, public prosecution and co-

urt statistics should be improved to
enable more detailed information on
types of corruption, the sector where
corruption occurred and offenders. The
statistics of various authorities should
be enhanced to be fully comparable.

+ The police, public prosecution and co-

urts should regularly report about their
work in the field of anti-corruption (at
least quarterly) and this information
should be available in open data (mac-
hine-readable) format.

+ The competent public prosecutor sho-

uld accurately present information abo-
ut criminal investigations and ongoing
cases, thus preventing politicians (the
president, prime minister and minister
of police) from taking the floor.

Public prosecution offices and courts
should publish information about their
deals with those accused of corruption
and plea bargaining, to ensure a suffi-
cient level of protection of public inte-
rest from possible abuses.

Parliament and the Ministry of Ju-
stice should organise public hearing
(experts’ and practitioners’ debate) to
discuss implementation of strategic
acts and laws relevant for the prosecu-
tion of high-level corruption and related
problems. Such forums should include
representatives of independent state
institutions (the State Audit Institution,
the Agency for Prevention of Corrupti-

on, the Commission for the Protection
of Rights in Public Procurement, etc.),
the Anti-Corruption Council and civil
society organisations and investigative
media that exposed cases of potential
high-level corruption.

+ The coordination body for implementa-
tion of the Action Plan for Chapter 23
should organise debates on the results
of supressing high-level corruption at
least annually, following the EC country
report and/or non-paper.

Law-making

+ The following changes in legislation
and practice are needed to prevent un-
due influence in public decision-making
and subsequent state capture:

+ The constitution should be amended
to limit the possibility of “bypassing”
national legislation (in particular on
public procurements, public—private
partnerships and privatisation) throu-
gh state-to-state agreements and loan
arrangements. Even before such con-
stitutional changes, the government
should provide a detailed explanation
of the effects of these agreements that
would include considerations and eco-
nomic analyses of alternative solutions
for the same problem. The Fiscal Co-
uncil should check these analyses and
its opinion should be considered along
with the governmental proposal in par-
liament.

+ All the government’s economic contra-
cts should be published before they en-
ter into force in order to be valid (consti-
tutional changes might be needed). Al
existing government economic contra-
cts should be published without further
delay.

- The constitution should explicitly pro-

hibit adoption of “laws for one project”
that violate the provisions of systemic
law for the area.

+ An explanatory note for each law sho-

uld include the full “legislative footprint”,
that is, information on all the stakehol-
ders who influenced the process of le-
gislative drafting in all phases.

Public debate should be mandatory for
all laws, regardless of its proponent. Fa-
ilure to organise public debate should
be recognised as grounds to deny the
constitutionality of the act.

Government, ministries, parliamentary
groups, their officials, advisors and
task force members should be obliged,
through the Law on Lobbying, to publi-
sh information on the legal and natu-
ral persons that approached them, in
connection with the enactment, repeal
or amendment of the law, whether it is
formal correspondence or an informal
attempt to influence;

Ministries and the government should
publish an explanatory note for draft
bylaws and organise public debates be-
fore the adoption of these acts.

+ The Agency for Prevention of Corrup-

tion should be mandated to give its
opinion about each law and bylaw that
might affect corruption or the fight aga-
inst corruption, and not just acts that
are explicitly mentioned in the Action
Plan for Chapter 23. A proponent of the
legislation should provide information
on how they implemented the agency’s
recommendation.

- When it gives opinions on corruption

risks in legislation, the Agency for Pre-
vention of Corruption should seek pu-
blic input, consider this input and publi-
sh its opinion with an explanation of its
arguments.
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ANNEXES

The judiciary, institutional set-up

Judicial power in the Republic of Serbia
is vested in courts of general and spe-
cial jurisdiction.?” The courts of general
jurisdiction are 66 basic courts, 25 high
courts, 4 appellate courts and the Su-
preme Court of Cassation. The courts
of special jurisdiction are 16 commercial
courts, the Commercial Appellate Court,
44 misdemeanour courts, the Misdemea-
nour Appellate Court and the Administra-
tive Court.??° In the first half of 2020, by
a decision of the High Judicial Council,
3,038 judicial positions were determined,
of which 2,742 were filled. Excluding those
on long-term leave, 2.602 judges acted ef-
fectively in all courts in Serbia.?*!

The Supreme Court of Cassation is the
court of highest instance in the Republic
of Serbia. It is the immediately higher in-
stance court to the Commercial Appellate
Court, the Misdemeanour Appellate Court,
the Administrative Court, and the other
appellate courts. Appellate courts are the
immediately higher instance court to high
courts and basic courts (in some cases,
specified by the law, high courts are the
immediately higher instance to basic
courts). A high court in the first instance
adjudicates in most corruption-related of-
fences, such as abuse of position cases,
accepting bribes, and bribery and abuse
in connection with public procurement.???

The constitution and laws guarantee the
independence of judges and the perma-
nency of their function.??® The constitution

prohibits influencing judges and prohib-
its political activity of judges.?”* Consti-
tutional guarantees are confirmed by the
provisions of the Law on Organisation of
Courts and the Law on Judges.?®

According to the Law on Organisation
of Courts, judicial authority is vested in
courts and independent of the legislative
and executive authorities.??® A judge is
independent in his/her actions and de-
cision-making.??” Judicial decisions are
binding on all courts and may not be sub-
ject to extra-judicial control. Judicial deci-
sions may be reviewed only by the court of
competent jurisdiction in due proceedings
established by law.??® Use of public office,
the media or any public appearance that
may unduly influence the course and out-
come of court proceedings is prohibited
by the law. Any other form of influence on
the courts or pressure on the parties in
the proceedings is also prohibited.???

A judge performs his/her function as a
permanent one, except when he/she is
elected judge for the first time.?®® Judges
are elected to permanent functions by the
High Judicial Council.?®' The High Judi-
cial Council also proposes candidates to
the National Assembly for the first judicial
tenure.?®? The High Judicial Council has 11
members. Six of them are judges, one is a
representative of the law faculties, one of
attorneys-at-law, and three members are
appointed through their functions: the min-
ister of justice, the president of the Parlia-
mentary Committee and the president of
the Supreme Court of Cassation.?®

2% https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 71

20 Law On Organisation of Courts, Article 11

221 https://www.vk.sud.rs/sites/default/files/attachments/1zve%C5%A1taj%200%20radu%20sudova%20u%20Republici%20Srbi-
ji%20za%20period%20januar-juni%202020.%20godine.pdf, page 4

222 | aw On Organisation of Courts, Article 23

28 https://transparentnost.org.rs/images/dokumenti_uz_vesti/ TS_report_NIS_2015.pdf, page 75

4 Constitution of Serbia, Articles 142-149

25 https://transparentnost.org.rs/images/dokumenti_uz_vesti/ TS_report_NIS_2015.pdf, page 75

226 |bid.
’27 The Law on Judges, Article 1
% |bid
2% The Law On Organisation of Courts, Article 6
30 The Law on Judges, Article 2
%1 The Law on Judges, Articles 50—-52

232 https://transparentnost.org.rs/images/dokumenti_uz_vesti/ TS_report_NIS_2015.pdf, page 71

% |bid.
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The judicial function can be terminated on
a judges’ own request, by implementation
of legal conditions or dismissal for legal
reasons, and if a judge, after three years
from the first election, is not elected to a
permanent judicial office.?®* The High Ju-
dicial Council adopts the decision on ter-
mination of a judicial function.?*> A judge
has the right to file an appeal against that
decision to the Constitutional Court.?¢
The decision of the Constitutional Court
is final.?®” The Law on Judges stipulates
in detail the procedure for dismissal.?®
The procedure for dismissal before the
High Judicial Council can be initiated by
a proposal of the president of the court,
the president of a directly higher instance
court, the president of the Supreme Court
of Cassation, competent authorities for
the evaluation of the judge's work or the
Disciplinary Commission.?3°

Participants in court proceedings are en-
titled to complain about the work of the
court when they find that the proceed-
ings are dilatory, irregular or that there is
any form of influence on the course and
outcome.?*0 Disciplinary reports against
a judge are submitted to the Disciplinary
Prosecutor. The Disciplinary Prosecutor
may file the motion for disciplinary pro-
ceedings to the Disciplinary Commission.
The High Judicial Council establishes both
the prosecutor and the commission.?"
Disciplinary sanctions are public repri-
mand, salary reduction of up to 50% for a
period not exceeding one year and prohi-
bition of advancement for a period of up
to three years.?*? If the Disciplinary Com-
mission establishes the responsibility of
a judge for a serious disciplinary offence,
it shall institute dismissal proceedings.?*?
During the procedure, the judge can be

suspended. There is a formal complaints
procedure — a judge can appeal to the
Constitutional Court.2** The immunity
of judges refers to the responsibility for
the stated opinion and voting during the
adoption of court decisions, except in the
case of criminal acts of violation of the
law by a judge.?*s In other situations, the
judge’'s immunity does not protect him
from prosecution A judge is not protected
with immunity from prosecution in other
situations.?°

Public prosecution,
institutional set-up

The public prosecution system consists
of the Republic Public Prosecutor’s Office,
the appellate public prosecutor’s offices,
the higher public prosecutor’s offices, the
basic public prosecutor’s offices and the
public prosecutor’'s offices with special
jurisdiction, the Public Prosecutor’s Office
for Organised Crime and the Public Prose-
cutor’s Office for War Crimes.?#

Anti-corruption departments have been
established in the Republic Public Pros-
ecutor's Office, all appellate public pros-
ecutor's offices and four higher public
prosecutor’s offices (Belgrade, Novi Sad,
Nis and Kragujevac).?*® Since 20009, the
competence of the Prosecutor’'s Office
for Organised Crime has been extended
to certain crimes which are colloquially
called grand corruption. Jurisdiction is
determined according to the rank of the
perpetrators, that is, the persons who are
being bribed - these are officials elected
or appointed by the National Assembly,
government, High Judicial Council or
State Prosecutorial Council. The same

234 The Law on Judges, Article 57

% https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 76

2% |bid
57 The Law on Judges, Articles 62-68
% bid

’3% Rulebook on disciplinary procedure and disciplinary responsibility of the judge, Article 19
40 https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 81

41 The Law on Judges, Articles 93-95

242 https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 81

243 The Law on Judges, Articles 91-92
44 The Law on Judges, Articles 64-67

45 https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 81

¢ The Law on Judges, Article 5

247 https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 91

& Ibid
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prosecutor will be in charge of prosecut-
ing economic crimes (including private
sector corruption) when the value of the
illicit gain exceeds the amount of about
€1.7 million, or when the value of public
procurement exceeds €6.8 million.2#

The Republic of Serbia had 71 public pros-
ecutors?® and 713 deputy public prose-
cutors on 1 January 2020.25" The Prose-
cutor's Office for Organised Crime has a
public prosecutor and 25 deputies.?*

Public prosecution in Serbia is organised
in such a way that a lower-ranked public
prosecutor is subordinated to the immedi-
ately higher-ranked public prosecutor, and
a lower-ranked public prosecutor’s office
to the immediately higher-ranked public
prosecutor’s office. Every public prosecu-
tor is subordinated to the Republic Public
Prosecutor. A higher ranked prosecutor
may issue to an immediately lower-ranked
one a mandatory instruction for proceed-
ing in particular cases when there is doubt
about the efficiency and legality of his/her
actions, and the Republic Public Prosecu-
tor may issue such instruction to any pub-
lic prosecutor. Prosecutors have deputies
and a deputy public prosecutor is obliged
to perform all the acts entrusted by the
public prosecutor.?®® In addition to public
prosecutor’'s offices, the State Prosecu-
torial Council has been organised as an
independent body that ensures and guar-
antees the independence of public pros-
ecutors and deputy public prosecutors.?%*
The organisation of prosecutor’s offices
largely follows that of the courts.?%®

The constitution?®® and laws guarantee in-
dependence in the work of prosecutors.?’
Unlike the judiciary which is by the consti-
tution “independent”, the public prosecu-

tion is “self-contained”?%® and every public
prosecutor and deputy is “independent in
the performance of its competences” ?°
The independence of judges means that
judges are functionally independent, that
is, they can perform their function with-
out anyone’s influence. The autonomous
or “self-contained” nature of prosecutors
alone is not sufficient to ensure functional
independence in the performance of their
duties. According to the representatives of
the prosecutors’ association, “the actions
of prosecutors must be independent in all
aspects — independent not only of the ex-
ecutive and the legislature, but also of the
influence of the courts, as well as of ar-
bitrary interference by superior prosecu-
tors in the work of lower prosecutors.”?%
All forms of influence of the executive
and legislative authorities on the work of
the public prosecution and its handling of
cases, using the public office, the media
and any other means that may threaten
the independence of the work of the pub-
lic prosecutor’s office, are prohibited. The
public prosecutor and the deputy public
prosecutor are obliged to reject any action
that represents an impact on the indepen-
dence of the work of the Public Prosecu-
tor's Office.?®!

The constitution and laws guarantee inde-
pendence in the work of prosecutors. Un-
like the judiciary which is by the constitu-
tion “independent”, the public prosecution
is “self-contained” and every public pros-
ecutor and deputy is “independent in the
performance of its competences”.

The public prosecutor is elected by par-
liament, on proposal by the government,
following the opinion of the parliamen-
tary committee for the judiciary.?®? The

249 http://rjit.nInet.rs/sr/borba-protiv-korupcije

0 Report on the work of the State Prosecutors’ Council for 2019, http://www.dvt.jt.rs/izvestaji/, page 20
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22 https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 91
253 https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 91
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55 |bid
256 The Constitution of Serbia, Article 156

254 www.cepris.org/wp-content/uploads/2017/12/FINALNA-VERZIJA.pdf, page 4

7 https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 95

258 The Law on Public Prosecution, Article 2
259 |bid

0 www.danas.rs/dijalog/licni-stavovi/zasto-bi-tuzilastvo-trebalo-da-bude-nezavisno/
1 http://www.cepris.org/wp-content/uploads/2017/12/FINALNA-VERZIJA.pdf

52 The Law on Public Prosecution, Article 74
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State Prosecutorial Council proposes
candidates to the government.?®® The
public prosecutor is elected for a term of
six years and may be reappointed.?®* The
mandate of deputy public prosecutors
elected for the first time lasts for three
years. Parliament elects them on the pro-
posal of the State Prosecutorial Council
(one candidate for each vacant post).?®
The council elects deputy public prosecu-
tors to permanent function.?¢®

The State Prosecutorial Council members
have five years’ mandate with a ban on
consecutive re-election. The composition
of the State Prosecutorial Council is: three
ex officio members (the Republic Public
Prosecutor, minister of justice and chair of
the parliamentary committee responsible
for the judiciary); six public prosecutors
or deputy public prosecutors; and two
‘credible and prominent” lawyers.?®’” The
council decides on the election of deputy
prosecutors to another prosecutor’s office
of the same rank or the higher public pros-
ecutor’s offices.?6®

The prosecutor and deputy prosecutor
can be dismissed for reasons determined
by the law.?®® The function of a public
prosecutor is also terminated if he/she
is not re-elected, that is, if a deputy pub-
lic prosecutor is not elected to perma-
nent function.?’? A dismissal decision is
reached on the government'’s proposal,?”
which must be based on reason by deci-
sion of the State Prosecutorial Council,??
and appeal to the Constitutional Court is
possible.?” The public prosecutor and the
deputy public prosecutor are independent

in exercising their powers.?”* Moreover,
the public prosecutor and the deputy pub-
lic prosecutor are obliged to reject any
action that represents an impact on the
independence of the work of the public
prosecutor’s office.?’”> Mandatory instruc-
tions of the superior public prosecutor
are issued in writing and must include the
reason and justification.?’® A lower public
prosecutor who believes that the manda-
tory instruction is unlawful or groundless
may file an objection with an explanation
to the Republic Public Prosecutor.?”” Pros-
ecutors in Serbia are obliged to appeal
against every acquittal, or to provide a de-
tailed explanation if the decision was tak-
en with the consent of the public prosecu-
tor.2’® Furthermore, decisions to dismiss
criminal charges or cease prosecution
after the completion of an investigation
must be made in panels.?”®

The police, institutional set-up

In the last Annual progress reports of
the European Commission for Serbia
2020 (Key Findings), it is stated that "no
progress was made overall as the exces-
sive number of acting senior manager
positions was not sizably reduced. Lack
of transparency and respect of the mer-
it-based recruitment procedure for senior
civil service positions is an issue of in-
creasingly serious concern."280

Legislation guarantees “operational inde-
pendence of police from other state bod-
ies in carrying out police duties and other
tasks for which the police are responsi-

263 https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 91

4 |bid., page 95
% The Law on Public Prosecution, Article 75

% https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 95

7 |bid., page 91
268 The Law on Public Prosecution, Article 74,75

%9 The Constitution of Serbia, Article 161, the Law on Public Prosecution, Article 87
Y https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 96

Ibid
> The Law on Public Prosecution, Article 97
* The Law on Public Prosecution, Article 98

* http://www.cepris.org/wp-content/uploads/2017/12/FINALNA-VERZIJA .pdf, page 5

275 |bid.
>76 |bid
The Law on Public Prosecution, Article 18

* The Binding Instruction of the Public Prosecutor, 2007, updated in March 2010
https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 96
280 http://europa.rs/key-findings-of-the-2020-report-on-serbia/?lang=en
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ble."?®" The minister may require reports,
data and other documents related to the
work of the police.?®? The director of po-
lice submits to the minister, regularly and
at his/her special request, reports on the
work of the police and all individual is-
sues from the purview of the police. The
same duty exists for sector managers.?%3
According to the law, the minister may
give to police “guidelines and mandato-
ry instructions for work, with full respect
for the operational independence of the
police.”?®* The minister may order the po-
lice to perform certain tasks and take cer-
tain measures and submit a report about
them.?®> These responsibilities of the
minister can be applied until the moment
when the public prosecutor is notified of a

criminal offence and the prosecutor takes
control of police conduct in the pre-trial-
proceedings.?®® The level of independence
of police within the ministry is proclaimed
by the law. The Police Directorate is es-
tablished for performing police and other
internal duties."?®” The Directorate of the
Police is led by the police director who is
appointed and dismissed by the govern-
ment at the proposal of the minister, af-
ter public competition.?®® QOrganisational
units at headquarters and regional police
departments are led by regional chiefs,
and police stations are headed by com-
manders.?®° Internal appointments and
promotions are made in accordance with
the Law on Police?®, which provide for
regular evaluation on an annual basis.

81 The Law on Police, Article 12

%82 https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 131

3 The Law on Police, Article 14

8 https://transparentnost.org.rs/images/dokumenti_uz_vesti/TS_report_NIS_2015.pdf, page 131
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% |bid

287 The Law on Police, Article 22
% The Law on Police, Article 22
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290 The Law on Police, Articles 149, 165-167
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