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Public Debates of Regulations – Regulations, Plans and Practice 
A Review of the situation and changes from November 2013 to May 2015
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Summary
Regarding public debates, when taking office in April of 2014, in his first speech addressing the National Assembly the Prime Minister raised hopes that regulations and practice shall be amended in order to enable a thorough public debate, not only for draft laws, but also for initial legislative grounds and sub-laws. Amendments to the Law on Public Administration, Rules of Procedure of the Government and the Law on Local Self-Government have not been initiated yet. Also, despite the expiration of the deadlines for strategic documents, the Law on Lobbying has not been adopted yet. The Government has not notified the National Assembly on the implementation of Resolution on Legislative Policy.

A certain improvement can be noticed in practice. Public debates are being organised for an increasing number of laws and information about it is published on the e-Government Portal. Nevertheless, public preparation of regulations in Serbia is still not at a satisfactory level, and opportunities for citizens and legal persons concerned to influence the quality of legislation is significantly limited, which adversely affects the fight against corruption.

In some cases, the problem arises already when the Government's boards pass the decision about whether a public debate will be held at all, because it has happened that such a discussion is not foreseen as mandatory, even though the law brings important novelty to the legal system or arouses public interest. In the meantime, it is evident that many public debates are not organised in accordance with all the provisions of the Rules of Procedure of the Government. So, during 2014, the obligation to publish on the e-Government Portal (more often these publications were posted on web-sites of the ministries) were respected for only 40% of the cases. A list of the working group members (as required by the Rules of Procedure) was published in 30% of the cases.  As for the optional elements, in only 30% of the cases a justification was provided for the proposals during the public debate about why they were accepted or rejected, and only in one case (10%) other optional documents were published.

A concerning occurrence has also been noticed, namely, the drafts are submitted for opinion to the European Commission and other international organizations before the public debate has been finalised. Once the positive opinion for such drafts is obtained, proposals of the domestic public are accepted with significant difficulty. 

The significance od public debates for fighting corruption 

Public debates have an immense significance for fighting corruption, acting as a preventive mechanism. On one hand, they enable citiznes, associations and everyone who wishes to contribute to the quality of the regulations, and on the other hand  the public debate can serve as a corrective tool for non-transparent lobbying that has previously been conducted, because during it, it can be shown whether solutions which are discussed are grounded on the actual need and public interest.

Public debates and European integration
Holding public debates is important because of Serbia's European integration. Thus, the Report of the European Commission for 2014 states: “While public debates are slightly more present in the legislative process, they still need to be implemented to a greater extent and in a more realistic timeframe to allow stakeholders to give their qualitative contributions. This is especially necessary for law drafting that has major economic and social impact in order to improve social dialogue, which worsened during the period covered by the report. Effective monitoring of the implementation of the adopted laws and strategic documents should be strengthened in terms of predicting and resolving delays and bottlenecks.
”
Public debates in the Anti-corruption Strategy
In the absence of public debates and deficiencies in the process of organising them is pointed out in the National Strategy for Fighting Corruption, adopted on the 1st of July 2013: “The process of adopting regulations in Serbia at all levels, is characterised by insufficient participation of the public, which is why many regulations become an 'instrument' of corruption and abuse, instead of being a means to eradicate it. The reason for this is, among other things, the absence of legal guarantees that in all cases of adopting regulations a public debate will be held and that their proposals will be taken into consideration. The process of lobbying, as a mechanism of influencing interested individuals and groups for the adoption of regulations and decision-making is also not regulated in Serbia“. This is the reason the Strategy foresees the adoption and application of an efficient legal framework and participation of the public in the legislative process
. 

Enforcement of the Anti-corruption Strategy

The Action Plan for enforcing the Anti-corruption Strategy also contains a measure that concerns the enhancement of the legislative process. Thus, since March 2014 a requirement has existed for the Committee for Constitutional Issues and Legislation of the National Assembly to prepare an analysis of the existing legislative framework in order to establish the possibilities for improving the participation  of the public in the legislative process. 

On the 25th of June 2013 the National Assembly  passed a Resolution on Legislative Policy. The Resolution, among other things, foresees that one of the objectives of legislative policy should be ensuring full transparency and openness during the entire legislative process. All participants in the legislative process should respect, among others, the publicity principle, which entails publicly presenting the initial grounds for regulating the mentioned area, particularly the target groups it refers to, the announcement, preparation and adoption of regulations in the regular legislative process which enables qualitative participation of the public to which the regulations apply to. The Resolution, thus, provides that, in order to increase the quality of the legislative process and the resulting regulations, it is necessary to edit and elaborate the rules, among other things, and consultations and public debate of relevant stakeholders, and that it is therefore necessary to further define and consistently comply with the rules on public participation and stakeholders throughout the entire legislative process. The Government, the Assembly of the Autonomous Province, the Ombudsman and the National Bank of Serbia shall report at least once a year to the National Assembly on the enforcement of this Resolution.
 

The Committee for Constitutional Issues and Legislation, then, on the 26th of November 2013 adopted Recommendations for preparing reports on enforcing the Resolution and submitted them to the Government, the Assembly of the Autonomous Province, the Ombudsman and the National Bank of Serbia. The Recommendations provided to the mentioned institutions should provide the answers to certain questions in their reports, and regarding the public participation in the law drafting process, to whether and in what manner it was made possible for the public and stakeholders to be informed, be consulted, to participate directly in the preparation of the starting points, as well as how participation of the public and stakeholders during the public debate was made possible (whether and how the published text of the document that is the subject of public debate, how many round tables were organized, public debates and other means of participation of both the public and stakeholders and whether the applicants during the public debate were provided with a justified response of the reasons for non-acceptance). Recommendations also seek answers to the question regarding the monitoring of the implementation of regulations, namely, how the public is regularly informed of the results achieved in the implementation of regulations, whether it has the opportunity to present their views and arguments concerning the application of the regulations and how it affects the definition of the need to adopt new amendments or the cancellation of existing rules in specific areas.
 

Since the beginning of the implementation of the Strategy there was no initiative for amending regulations that are significant for establishing public debates, apart from the Law on Local Self-Government, for which in August 2014 the Ministry of State Administration and Local Self-Government prepared the draft Law and published it for public debate (it hasn’t been submitted to the National Assembly as a proposal of a law yet). This draft does not bring immense novelties in terms of enabling the public to influence the decision-making process.

Amendment to the Rules of Procedure of the Government are being currently prepared, which should contribute to a significant refining and expanding of the rules on public debates in the stage of preparation of laws and regulations proposed or adopted by the Government. There is also an idea that the issue of public participation could be achieved through the expansion of the scope of the Law on Referendums and People's Initiative. The issue of public participation was the subject of discussion of the GRECO evaluation team (within the Fourth Evaluation Round) in November 2014.
Adoption of the law that regulates lobbying and public access to all information on lobbying in public authorities is foreseen within the same part of the Action Plan. The deadline for preparing this draft passed in September 2014. The Ministry of Foreign and Internal Trade and Telecommunications passed a Decision on the 28th of March 2013 to establish a working group for drafting the Law on the protection of public interest from unlawful mediation, with the objective to regulate and control lobbying activities and the protection of national integrity in this area. The Working Group consists of representatives of this Ministry, the General Secretariat of the Government, the Faculty of Law in Belgrade, Serbian Society of Lobbyists, the Ministry of Justice and Public Administration and the Anti-corruption Agency.
 The Decision defines the timeframe for completing the working version of the Law on the 31st of May 2013. 
Obviously, the AP should be amended due to the fact that the previous deadline has passed. However, at the same time changing the main counterpart regarding the activities should be taken into consideration, because lobbying activities are only partly related to the purview of the Ministry which is now defined as the carrier, and much more related to the purview of the Ministry of State Administration and Local Self-Government, especially in the context of the obligations of public administration bodies to ensure the transparency of its procedures.
Possible challenges in the development of this legislation are focused on “professional lobbying”, which is just one of the areas to be covered. In addition to the activities of professional and registered lobbyists, in Serbia there is a need to regulate the rights of all citizens to initiate certain actions of the authorities, obligations of the authorities for such initiatives and public information on the treatment of such initiatives, no matter from whom they come.
The Action Plan also provides for the campaign to educate the public about the possibilities of participation in the legislative process. The deadline for creating this programme passed at the end of 2014. The Minister of State Administration and Local Self-Government through Decision No. 119-01-255 / 2014-02 dated 18th of November 2014, established the Working Group for the preparation and enforcement of the Action Plan and development of programmes for campaigns to inform the public about the mechanisms of participation in the process of adopting regulations at all levels.
Members of the Working Group are representatives of the Ministry of State Administration and Local Self-Government, Office for Cooperation with Civil Society of the Government of the Republic of Serbia, the National  Assembly of the Republic of Serbia and the Standing Conference of Towns and Municipalities.
The task of the Working Group is to, in accordance with the Action Plan for the implementation of the Strategy for Fighting Corruption, prepare a plan and programme for the campaign to inform the public about the mechanisms of participation in the process of adopting regulations at all levels. The deadline to complete the task is the 30th of December 2014. The deadline for implementing the campaign is December 2015, the Ministry of State Administration and Local Self-Government and this activity is also foreseen in the Work Plan of the Government for 2015 and the Programme Budget for 2015
.

The Action Plan should be amended in this section because the planning and implementation of the campaign may be much more appropriate when the rights of citizens are expanded or when, at least, the implementation of the existing rules on public debates during the preparation of legislation is fully ensured, which is currently not the case.
Normative solutions
Public debates in Serbia are regulated by the Law on State Administration, and elaborated in further detail through the provisions of the Rules of Procedure of the Government. These standards only concern cases where the laws are prepared by the state administration bodies (ministries) and the Government proposes them, and not situations where the authorised proposer of the law is someone else (eg. a Member of Parliament, the Ombudsman, the National Bank of Serbia, the Assembly of APV).
The law provides that public debates are required during the preparation of laws that significantly alter an issue or regulate an issue of particular public interest. A public debate may be conducted in the preparation of development strategies, regulations and decisions.
The Rules of Procedure elaborate this matter by laying down the criteria to be met:

1) during the preparation of a new system law;

2) during the preparation of a new law, except when the competent committee decides otherwise based on the justified proposal of the proposer;

3) during the preparation of a law on amendments if it significantly changes the solutions from the existing law, which the competent committee, based on a justified proposal of the proposer, decides in each particular case;

4) preparing laws on the ratification of international treaties - only if the competent committee decided to conduct a public debate, on the justified proposal of the Ministry of Foreign Affairs or the state administration bodies from whose scope the matters governed by the international treaty are.
The Rules of Procedure also provide that public debates last at least 20 days, of which 15 days following the publication of calls for participation shall be left for submitting comments, the obligation to publish it on the web-site of the Ministry and e-Government Portal, and that a programme of public debate be published with the call (eg. Where the round tables will be held) and the composition of the Working Group that prepared the draft. Following the public debate, a report on the conducted public debate should be published on the same place.
It should be noted that the current solutions have been in force since April 2013, when there was a change in the Rules of Proedure of the Government in the part referring to public debates (Official Gazette 030/2013, 2nd of April 2013). These changes are a direct consequence of the publication of the “Study on improving the legislative process”
, and these findings were are also supported by the representatives of state administration bodies gathered within the framework of the Task Force on Regulatory Reform.
These amendments to the Rules of Proedure, in the opinion of Transparency - Serbia, are not sufficient to provide the required level of transparency and participation of the legislative process, but represent an important improvement on this path.
Practice in 2013

The analysis TS conducted in 2013 showed, however, that in practice this minimum has not been respected, that almost all provisions on public debates were violated and that the authorities sought to fulfill the form and organise conferences, round tables and present legal texts that were later presented in the justification of the regulation as fulfilling the form formally.

During 2013
 TS monitored whether this obligation was respected in three ministries (Justice, Finance and Education) in the period from the 1st of April 2013 (when the Rules of Procedure of the Government were adopted) to September 2013. In this period 21 proposals of laws or rather poposals for amendments to laws were adopted, whose proposers were these three ministries. Even though in the justifications of nine laws there was data that public debates were organised, on the e-Government Portal only three could be found, for which the public debate was orgaised in October 2012. The justifications submitted with the proposals of the laws, in the part where the effects of the law are analysed and respond to the question of public debates, or rather “whether all stakeholders had the opportunity to give their opinion of the law“ indicates that the proposers interpret the term public debate quite differently, or rather, there is a problem in formulating “formal public debates“. 

Political commitment to the openness of the legislative process
The first speech where the Prime Minister addressed the National Assembly and the Work Plan of the current Governmet contain, on one hand, encouraging promises
: “we will enable the economy, civil society and other stakeholders to participate in all stages of legal acts, from the concept of the law, to the proposal, including also the preparation of sub-laws“. On the other hand, during the same speech, the Prime Minister announced the passing of packages of reform laws in a very short time frame, in which it is not possible to organise a public debate (except when the case concerns previously prepared drafts). In practice only some of the reform laws have been adopted, and the rules on public debates were not entirely respected.  

Monitoring during 2014 
In July 2014 we noticed the practice of ministries not publishing public debates on the e-Government Portal, but only on their own web-sites. And this is how, for example, debates were opened on the web-site of the Ministry of Justice on a few important acts (amendments of the laws on privatisation and bancruptcy). 

There were no public debates during the preparation of most financial and judicial laws which were amended in the first half of 2014 or at the end of 2013, sparking protests from interested associations.
There has been a lot of interest in the Labour Law. A public debate was held for this Law in December 2013 and January 2014. However, a report on the public debate was not published. This Law could not be found on the website of the competent ministry, not even among the regulations in preparation. Instead, an overview of the most important changes was published, however it was not clearly indicated whether the changes concerned those that were planned in the draft from December 2013, the changes that were agreed after a public debate or a completely new law.
There was great interest for the package of media laws. The Ministry of Culture and Information published a detailed overview of the acccepted and rejected proposals from public debates for some of these laws that were held as far back as 2013 (eg. The Law on Electronic Media), while other such information did not exist (eg. The Law on Public Information and Media). In the meantime, confusing information appeared regarding the issues that need to be regulated through a set  of media regulations (eg. Payment of TV subscription). 

The preparation of laws often serves European integration. Therefore, it is understandable that most regulations in preparation are sent for analysis to the European Commission and other relevant international bodies in order to verify compliance. However, the overwhelming impression is that less effort is still made to obtain the legitimacy of the proposed revisions on the domestic field - by providing opportunities for all stakeholders in Serbia to give their opinion on the proposed changes in the legal system, a detailed explanation of the reasons for change and a fundamental review of all received proposals and remarks.
While public debates are increasingly being organised in accordance with the rules, there are still more situations in which public debates were not organized in full accordance with the Rules of Procedure, but the other way around, even when it comes to acts which meet all the criteria for holding a public debate (public interest and the scope of change). And when public participation is possible in each case in accordance with the Rules of Procedure, the participants do not always receive information about why their proposals are accepted or rejected, and there is no practice of publishing the submitted proposals and remarks. One of the positive exceptions that can be cited is the published list of proposals to the draft Law on Inspection Surveillance and the reasons for their acceptance or rejection.
A special problem is the inability of citizens to influence the content of the most important document in any way - the Bugdet, and the application of all other regulations depend on this document. This possibility is not open for giving and taking into consideration proposals to the budget and this year it  was prepared with  significant  delays in the timeframe set in the budget calender. 

As one of the concerning aspects of the lack of public participation a seemingly positive practice of direct consultation with stakeholders can be brought up - which was (partly) in the case of preparation of the Labour Law or during the recent talks between expert teams of the Ministry of Justice and the Bar Association regarding the amendments to the “notary” regulations. While it is undoubtedly good that the authorities consult with the parties who have a direct interest in the content of certain regulations, it does not mean that these regulations do not affect the other citizens and legal entities, who are deprived of opportunities to influence the legislative process.
Consideration of anti-corruption (or corruption) effects of certain regulations that are in procedure is increasingly becoming the subject of public interest and discussion before the competent authorities, but has not yet been the subject of a preliminary examination of the system, either by the body which is preparing legislation, the Anti-corruption Agency or the National Assembly.
The pratice of public debates in 2014 – numerical indicators
Transparency – Serbia collected data on 18 public debates for new laws that the Government of Serbia proposed up to 26.10.2014. 

A public debate was organised in only 55% of the observed cases (10 laws). However, even then the mandatory elements were not fulfilled. So, in only 40% of the cases, the requirement to publish on the e-Government Portal was met (such publications were more often found on the web-sites of the ministries). In 30% of the cases a list of members of the working groups was published. 

As for the optional elements, in only 30% of cases justifications by comments were published, and only in one case (10%) other optional documents were published.
Public debates as a topic of international initiatives
The Committee for Constitutional Issues and Legislation and the Office for Democratic Institutions and Human Rights within the OSCE (OSCE/ODIHR) held, with the support of the Permanent Mission of the OSCE in Serbia, the sixth workshop on “The Preparation of the Roadmap to Regulatory Reform of the Legislative Procedure and Quality of Legislative Drafting in the Republic of Serbia“, on the 26th and 27th of November in the National Assembly (http://goo.gl/M9zVQl). One of the topics of the workshop was the participation of the public in the legislative process. Public debates during the preparation of laws were also the subject of discussion and within the scope of the Fourth Evaluation Round of GRECO (Group of States against corruption), a mechanism of the Council of Europe. 

Transparency – Serbia, 
Belgrade, 25.5.2015.
�� HYPERLINK "http://www.seio.gov.rs/%D0%B4%D0%BE%D0%BA%D1%83%D0%BC%D0%B5%D0%BD%D1%82%D0%B0/%D0%B5%D1%83-%D0%B4%D0%BE%D0%BA%D1%83%D0%BC%D0%B5%D0%BD%D1%82%D0%B0.187.html" �http://www.seio.gov.rs/%D0%B4%D0%BE%D0%BA%D1%83%D0%BC%D0%B5%D0%BD%D1%82%D0%B0/%D0%B5%D1%83-%D0%B4%D0%BE%D0%BA%D1%83%D0%BC%D0%B5%D0%BD%D1%82%D0%B0.187.html� 


� Further details in the Chapter the publicity of work in the National Strategy for Fighting Corruption in the Republic of Serbia for the period from 2013 to 2018 


� In this Chapter parts of the analysis of monitoring on enforcing the Anti-corruption Strategy were used, � HYPERLINK "http://www.transparentnost.org.rs/images/stories/materijali/29012015/Izvestaj%20o%20sprovodjenju%20Nacionalne%20strategije%20za%20borbu%20protiv%20korupcije%202013%202018%20i%20Akcionog%20plana,%20oblasti%20politicke%20aktivnosti,%20javne%20finansije%20i%20mediji,%20Transparentnost%20Srbija,%20januar%202015.pdf" �http://www.transparentnost.org.rs/images/stories/materijali/29012015/Izvestaj%20o%20sprovodjenju%20Nacionalne%20strategije%20za%20borbu%20protiv%20korupcije%202013%202018%20i%20Akcionog%20plana,%20oblasti%20politicke%20aktivnosti,%20javne%20finansije%20i%20mediji,%20Transparentnost%20Srbija,%20januar%202015.pdf� 


�	The Resolution of the National Assembly on legislative policy, is available at: http://www.parlament.gov.rs/upload/ archive/files/cir/pdf/ostala_akta/2013/RS30-13.pdf   


�	The National Assembly, Report on the Enforcement of the Strategy and Action Plan, February 2014.


� Transparency Serbia submitted in September 2014 to the Ministry of Public Administration and Local Self-Government proposals of amendments of the Law on Local Self-Government for the necessary amendments of the legal framewrk regarding public debates  � HYPERLINK "http://www.transparentnost.org.rs/index.php/sr/inicijative-i-analize-ts#a2014" �http://www.transparentnost.org.rs/index.php/sr/inicijative-i-analize-ts#a2014� 


� The Ministry of Foreign and Internal Trade and Communications, Report on the Enforcement of the Strategy and Action Plan, January 2013.


� From the response of the Ministry of State Administration and Local Self-Government in accordance with the application for access to information of public importance, December 2014 


� � HYPERLINK "http://www.legalreform.rs/images/survey1ser.pdf" �http://www.legalreform.rs/images/survey1ser.pdf� 


� More detailed on � HYPERLINK "http://www.transparentnost.org.rs/images/stories/inicijativeianalize/Analiza%20javnosti%20rada%20Vlade%20-%20septembar%202013.doc" �http://www.transparentnost.org.rs/images/stories/inicijativeianalize/Analiza%20javnosti%20rada%20Vlade%20-%20septembar%202013.doc� 


� � HYPERLINK "http://www.srbija.gov.rs/extfile/sr/208700/ekspoze_aleksandar_vucic_cyr270414.doc" �http://www.srbija.gov.rs/extfile/sr/208700/ekspoze_aleksandar_vucic_cyr270414.doc� 





This analysis was prepared within the Project: “Enhanced Transparency and Efficieny of the Public Sector in Four Areas“ implemented by Transparency Serbia thanks to the support of the Delegation of the European Union in the Republic of Serbia and the Office for the Cooperation with Civil Society of the Government of the Republic of Serbia.  
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