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First Year of Application of the Public Procurement Act
An Analysis of the Practice of Amendments to Public Procurement Contracts

Main Findings
Legal basis
One of the most contentious issues that may arise in the application of the Public Procurement Act is the amendment of the original contract. Subsequent amendments to a contract („annexes“) have been identified as one of the major problems in the application of the regulations in force until 2013, and a potential avenue for abuse. 
There are two main issues relating to subsequent amendments to contracts. The first is lack of publicity. While the process preceding the adoption of a decision on the bidder to be awarded a contract is subject to overview and scrutiny by the interested companies, subsequent amendments are frequently made with no publicity at all. Thus the persons most interested in overseeing the contracting authority's procedure and detecting any undue preference given to the selected bidder are not provided with effective methods allowing them to detect that subsequent amendments have been made to a contract. 
Another problem is the fact that the amendments to a contract may lessen the obligations of the supplier (allowing it, for instance, to supply goods of lower quality with longer deadlines), or oblige the contracting authority to spend more on a public procurement than initially planned. 
The amendments to a contract place bidders having partaken in the initial public procurement procedure in an unequal position, since they might have submitted a more favourable bid and been selected, had they known that the provisions of the contract would be amended. 
The previous (2008) Public Procurement Act provided the option to amend the contract and laid down restrictions on the changes of contracted price. Such amendments were only allowed „for objective reasons set forth in the tender documents or separate regulations“.
The Act was silent on the possibility to amend other provisions of the contract. When explicitly asked by Transparency Serbia representatives during a public hearing that preceded the adoption of the Act, the Ministry of Finance replied that such absence of rules on the amendment of other provisions of the public procurement contract meant that they could not be amended. Even at the time we did not find this answer to be satisfactory and believed that the Act should explicitly prohibit amendments to other provisions of the contract, or lay down rules based on which this could be done at a later stage. 
The current Public Procurement Act regulates amendments to contracts in the provisions of its Article 115, which read as follows:

After conclusion of a public procurement contract, the contracting authority may allow a change in price or other essential contractual elements for objective reasons only, which must be clearly and precisely defined in the tender documents and contract, or set forth in separate regulations.

Where the contracting authority intends to amend a public procurement contract, it must adopt a decision on amending the contract, which shall contain the information specified in Annex 3L.

The contracting authority shall publish its decision on the Public Procurement Portal and submit a report to the Public Procurement Office and the State Audit Institution within three days of adopting the decision.

Paragraph 1 allows for the amendment of not only the price, but also other essential elements of the contract. It is silent on the amendment of the parts of the contract that do not contain „essential elements“, which should be interpreted as stating that such amendments are permitted under generally applicable regulations (Contracts and Torts Act). 
However, the Act requires the existence of objective reasons in order to allow amendments. An objective reason implies that each bidder would have been forced to change the price or another essential element of the contract, if placed in the situation of the supplier to which the contract was awarded. Such objective reasons must be clearly defined in the tender documents and the contract itself. Alternatively, they may be set forth in separate regulations. 
The decision on amending a contract is drafted in the form containing the following information:

1. Name and address of the contracting authority; 

2. Type of contracting authority; 

3. With respect to goods and services, the description of the subject of public procurement, and Common Procurement Vocabulary name and code; 

4. With respect to works, the nature and scope of works and main characteristics of works, place of execution, classification of economic activities code, or Common Procurement Vocabulary name and code; 

5. Initial contract value; 

6. Amended contract value; 

7. Objective reasons for amending the contract, with an excerpt from the tender documents or the relevant regulations containing the grounds for the amendment. 

The most important norm is contained in the provision of Article 3, according to which the contracting authority must publish its decision on amendment on the Portal within a short period of adopting the decision, and, additionally, submit it to the Public Procurement Office (which may, based on the decision it was provided with, determine its legal grounds in the supervision process) and the State Audit Institution, which may determine any irregularities during the audit procedure based on the information provided. 
In the past practice of the State Audit Institution (relating to the period of application of the previous Public Procurement Act) up until the end of 2012, there have been cases of subsequent amendments to contract provisions in a manner not permitted and detrimental to the contracting authority.

Findings relating to the application of the new rules on contract amendment

In the course of this project Transparency Serbia monitored the application of the norms relating to the amendment of originally awarded contracts. On reviewing the Public Procurement Portal we found that the decision on amending a contract was published in 140 cases, from 1 April 2013 to the end of the year. The statistics broken down by procurement subject look as follows:
Goods

A total of 44 contracts were amended in cases of procurement of goods.

In the vast majority of the cases (34), the amendments pertain to procurement procedures conducted by heath care institutions (clinical centres, hospitals, health centres etc.). In the remaining cases (21), contracts were amended by public companies, government institutions, educational institutions etc.
Out of this number, the majority of the procurements in which the contract was amended (23) pertained to medications and health products. In such situations it was usually the price that was subject to amendments, following changes in the State Health Insurance Fund price list, which is unquestionably an objective criterion. 
Twelve amendments related to procurement contracts awarded with respect to food products. In these contracts, it was not only the price, but also the quantity of the goods that was amended. The usual explanation was „change in price due to market conditions“. 
Services

53 contracts relating to the procurement of services were amended.

The deadline for execution was amended in 22 contracts. 
The price was amended in 12 contracts. Price was increased in 6 contracts, and reduced due to reduced scope of work in another 6. 
21 contracts underwent amendments to other provisions, such as those concerning security collateral or amendments due to errors in the original contract.

Even assuming that the majority of contract amendments were necessary and made for objective reasons, independently of the will of the parties, 33 of the amendments were not foreseen by the tender documents, nor were any regulations amended or adopted that would constitute grounds for such amendments. 
Works

49 contracts relating to the procurement of works were amended. 
The price was amended in 29 contracts. It was increased in 19 contracts and reduced in another 10. 
The increase in the price was justified by additional works arising in the course of implementation of the original contract.

The reduction in the price was justified by a reduced scope of work or budget rebalancing preventing the payment of the initially contracted price. Frequently only the amended amounts were indicated in the contract amendments, without specifying the scope of works.
16 contracts were amended to extend the deadline. Judging by the published documents, the deadlines were extended mainly for reasons that may be considered as justified (inability to commence works, delays in obtaining the documents necessary for the execution of works etc.). The problem, however, lay in the fact that these reasons were neither listed in the tender documents nor resulted from the application of separate regulations.
Three contracts were amended due to a change of security collateral. 
One contract was amended due to a drafting error. 
Final Considerations
The total number of amended contracts is fairly modest, as considers both the number of amendments and contract value. While the previous Public Procurement Act allowed for a change in price only for objective reasons and provided that such change had been foreseen in the tender documents, in practice the annexes also amended other contract provisions. As contracts are performed in real life and not only on paper, it is more than likely that there have been other amendments to contracts than those published on the Public Procurement Portal since the new Act entered into force. On the other hand, this being a novelty in the Act, it is possible that the contracting authorities were „unprepared“ for the application of the new Act and failed to provide for the possibility of amending the contract in the tender documents, resulting in their actual inability to amend contracts. Granted, there is a realistic possibility that the contracts were also amended in other cases without the contracting authorities reporting it. 
As the contracting authorities gain knowledge through practice and the number of implemented procurement procedures grows, the number of contract amendments can be expected to increase. Therefore the supervisory institutions should prepare for this trend by means of capacity building, in order to prevent this otherwise useful instrument from being misused or applied contrary to legal norms and the spirit of the Act. 
As concerns contract amendments affecting the price paid, the quarterly reports submitted by contracting authorities to the Public Procurement Office can be a valuable source of information for further analysis, since they indicate the actual sum spent on the public procurement. This sum may be inconsistent with the originally contracted price due to factors that need not be related to the amendment of essential elements of the contract, but rather to the application of a determinable price (i.e. price dependent on an external, objective factor). In addition, the information concerning contract implementation published on the Public Procurement Portal may also be invaluable for further monitoring of the enforcement of this provision of the Act; however, judging by the small number of such data available, this approach has not yet got off the ground. 
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